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Why Investigate?

* Legal Reasons ' 30
— Title IX of the Educational Araem&ﬁwents of 1972 to
the Civil Rights Act of‘{@m
* Requires co universities to investigate
alle ag sex discrimination, sexual harassment
@@éa sault, domestic violence, and stalking.
— Title VII of the Civil Rights Act of 1964 and other

similar laws prohibiting discrimination:

* Taking steps to investigate and promptly correct
harassment may be a defense to discrimination and
harassment claims.
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Why Investigate?

* Practical Reasons
— Protects employees and studenti)

— Protects the Institution. \0&
* Complies with t

. Inform wQ ected aIIows the Institution to take
te action.

— Enhances employee relations
* Turnover.
 Morale.
* Motivation and Productivity.

— Deters future misconduct.
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Title IX

| Doy YWR ﬁ P\;FTI\TION
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Title IX

e Title IX has very specific requiremer\Ss(\O“
regarding when, how, and wlg(gﬁ‘\%stitution
should conduct an iQY@ﬂ@%tion.

Wi

* These speci&ig Irements mean institutions
have‘{uﬁi“fg)on when they can begin an
investigation under Title IX.
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Title IX—Why Investigate?

\on
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Title IX—=When Can the Institution
Investigate?

Upon the filing of a formal cogmlﬁ'%}c.
oN©
YL

otary

. —

0 ea
oo e T o .
-y
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Title IX— How Should Institution
Respond?

* |nvestigation.

oyt
* Hearing which is “tried” by a dece'\qﬁgr}laker who is
not the same person as twg%tigator.
. W . _—
* Parties may havi\g@\)h%rs during the investigation
and mus_{ Iqe?e%resented by an advisor at the

hearilg:
* Must allow appeal.
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Non-Title IX Claims

* |nstitutions have much more flexibility ,Q@Y\jing
when, how, and why they inves&'\ga?é% her
harassment and discrim'&aﬁﬂh claims.

W\

— When: Have k ge of behavior that may be
harassirg@“&i‘scriminatory. No formal complaint is

re éd.

— Why: Investigate claims based on all protected
characteristics, not just sex.

— How: Way that is effective to eliminate and address
discrimination and harassment.
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What is Title IX?

“No person in the United States shall 8(\®h‘e
basis of sex, be excluded from Bq;t?éﬁoation in,
be denied the benefits_&fmpg‘e subjected to
discrimination &Qw%ny education program or
activit\(*@céﬂﬁ‘ng federal financial assistance.”

DIS ION
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Title IX — Sexual Harassment Defined

 Quid Pro Quo Harassment; \),“oﬂ

* Unwelcome conduct deteaqgﬁ?é% by a
reasonable perso \53&&“50 severe,
pervasive, Biectively offensive that it
effeg‘t'\amﬁ%ée%:s a person equal access to
tlﬁ‘écrecipient’s education program or
activity; or

* Sexual assault, dating violence, domestic
violence, or stalking.
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Title IX —Scope of Coverage

1\0“

Covers sexual harassment ocwﬁﬁg‘\”m the
school’s education pr or activity, against

a person in tlkf@ﬂ&ped States.”
1 ¢
WO
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Title IX — Scope of Coverage

— Buildings or other locations that are par,g\@ﬁhe
school’s operations (including req@@\é rning
platforms. ?‘0\5

O
— Off-campus settin SPW{Q§e school exercises
substantial over the respondent and the
conts)gtﬁQYK/hich the alleged harassment occurred.

— Off-campus buildings owned or controlled by a
student organization officially recognized by the
institution.

— In the United States.
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Title IX —Scope of Coverage

Includes sexual harassment by or aé@i@@ﬁ*

students and employees. 0\51\*\

R
o “ 0
Covers: \.P:“

— Student o&\s@&%nt conduct.

— Stlﬂ@?ﬁt on employee conduct.
— Employee on student conduct.

— Employee on employee conduct.
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Title IX—Who Can Report?

* Anyone can report sexual harassme(stﬁ\o“

— Reporter can be the alleged VIQ}\'B‘“,‘
o Qe

Ny ”
"Report it

for everyone’s sake

Y, A;L‘
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Title IX—How to Report

* Reports can be made:
— In person.
— By mail. HO
— By telephone. —(‘0“
o
— By e-mail. ?\C‘
—Tot Tﬁﬁq‘x Coordinator.

— By@ny other means that results in the Title IX
Coordinator receiving the person’s verbal or written
report.

* Reports can be made at any time (including
during non-business hours).
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Title IX—When Does an Institution
Have an Obligation to Respond?

An Institution must respond when it P@@Q@tual
knowledge (i.e., notice) of sex%“’?é?assment or
allegations of sexual hq(gwtﬁ’\?ént.

\?@‘)w
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Title IX—Who Can Have Actual

Knowledge?

* Title IX Coordinator. oW
* A designated school official with authori’gﬁ/ﬁ?\a\s‘}tute

corrective measures on the school’ or instance,
— P.resident.. _‘\0@0

— Vice Presidents. C\)\,P\

— Human Resqu«ees Director.

— Ac“@‘\& eans.

— Associate Academic Deans.

— Campus Police.

— Athletic Director.

* Note: School does not have actual knowledge just
because a mandatory reporter has knowledge.
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Title IX—When Must an Institution

Investigate?
* Upon receipt of a formal complaint: ,‘\oﬂ
— A document filed by a complama %ned by the
Title IX Coordinator aIIegl arassment against

a respondent and r W g that the school
Investigate t

— Aco Igﬁgh S Wlshes with respect to whether the
ﬁ?mvestlgates should be respected unless the
T|tIe IX Coordinator determines that signing a formal
complaint to initiate an investigation over the wishes
of the complainant is not clearly unreasonable in light
of the known circumstances.

M M BARNES &
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Title IX — Investigation Requirements

* |nvestigate allegations in a formal cc{?@@h\nt

* Send written notice to botf{,‘mﬁ‘l%s of the
allegations in the fo&m@ﬂ:omplamt

* Schools mav\ﬁﬁ‘t restrlct the ability of the
partl\aﬂfo discuss the allegations or gather
evidence (e.g., no “gag orders”).

* Allow parties opportunity to select an advisor
of their choice (may be an attorney).
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Title IX — Investigation Requirements

e Send written notice of any investigative inte,rg(@m\s,

meetings, or hearings (surprise intervj@(%h)r barred).

* Send the parties, and their aﬁv@@.&\évidence directly

related to the allegatio at least 10 days for the
parties to inspe&’\g@\»éw, and respond to the evidence.

 Send ttﬁpﬁﬁyés, and their advisors, an investigative
repor‘c‘\summarizing relevant evidence with at least 10
days for the parties to respond.

* Important: The Investigator and the Decision-maker
may not be the same person.
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Reasons Not to Investigate Under Title
X

* An institution may only investigate fS(m&‘
written complaints. ?\0\51"*\3
* The conduct allege(k(xm%\tcmeet Title 1X’s

definition o&mﬁ\g\'harassment for the
inve%’@éﬁ%n to occur.

* The alleged harassment must have occurred in
the school’s education program or activity
against a person in the United States.
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Reasons Not to Investigate Under Title
X

orot
. \ .
If Title IX does not apply, the W&mlon may still

investigate the com p\lﬁ{@@ﬁr%er another process
if appropriate c\\’\c\"
1 FO%
8
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GVSU Grievance Processes

* GVSU has three processes for respondin%tg\@orts
of harassment, discrimination, re{c)z@qﬁ& and sexual
misconduct. o oR

* Processes are exp{)l\e'\r)\aa"‘i\n GVSU’s Procedures for
Respondin‘gdaﬁ%ports of Harassment,
Discr'n%%‘ation, Retaliation, & Sexual Misconduct
(including Sexual Assault, Intimate Partner Violence,
Stalking, & Sexual Exploitation)

 Policy & Procedures - Office for Title IX and Institutional Equity
(TIXIE) - Grand Valley State University (gvsu.edu)
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https://www.gvsu.edu/titleix/policy-procedures-59.htm

Process A — Title IX

Process A is used when complaint falls within
parameters of Title IX, as discussed.
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Process B — Sexual Misconduct

o)
oR
Procesge"éused when Process A does not apply

or Title IX complaint has been dismissed by Title
IX Coordinator.
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Process C — Harassment and

Discrimination

Process C is used to address claims of\)—‘\o“

harassment and discrimination&{gﬁ?‘\?o not fall
ow
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How to Conduct an Investigation
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When to Investigate

ot

 Formal sexual harassment com%@ﬂ%ned by
Complainant or Title IX %@@?ﬁaton
A

\
* Where aIIega’cgiTQ@g\dbpfwot fall under Title IX but
violate & other policy.
“o{qm policy
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When to Investigate (non-Title IX)

 Formal complaints.
 Anonymous complaints. o\S

e Reports to superviso‘r\@wga?éement, or other
Institutional nel.

. EE“%&Q%e(ﬁcy charge.

* Having knowledge of harassing, discriminatory,
threatening or other inappropriate behavior.
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Planning the Fact Finding

answer? \51"*\
— Review policy. P:‘\Oﬂ

UM
—This wﬂb@eﬂﬁ‘you identify what questions

ou(ﬁeed to get answered.

— Will also help you map out your
investigation plan.
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Investigation Plan

* Consider location, notification, and or@gﬂof

. . AN
interviews. Sl

— Decide whether to bri%ﬁ@X’e‘gne with you to the

interviews (almeg\aﬁ&ays yes).

— Where Q@ro%ﬁe interview.

— Om@‘of interviews (subject to witness
availability).

* |dentify whether interim actions are
necessary.
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nterview Basics
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Interview Basics

* Typical strategy for witness mt%(yq@ﬁs
—Put the witness at eaée()\s
—Explain thev@m&gure and situation.
—Le‘gﬁhé%ltness give a narrative.

—Ask questions based on the narrative
and questions that may be outside the
nharrative.
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Putting the Witness at Ease

—_—

Private location. |/ DON'T \\'ORRY
IWEST ) KINEYOUR

e Comfortable.

* Avoid displays of
— “Sca ry” Qﬁ@c@\v‘c

— SltﬂQg, across desk. o8 L 3

— High chair, etc. alimrr e iio aitA o

Have a note-taker so the interviewer can just
have a conversation.
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Explain the Procedure

/

e Set the tone for the ew.

Review the ‘Egﬁt‘)‘)as necessary.
- Be‘\gtg’ﬁxobout confidentiality.

* Title IX: no gag orders.
e Other: Can require confidentiality.

— Explain what steps have been taken.
— Remind them of anti-retaliation provisions.
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ol

Questioning ¥ )

—

——i

* The goal is an open endedconvefsat{'@ﬁ
* The narrative — just let the wi{e_l;(@ég’\ealk.
* Fill in the gaps and g(e\bsxﬁ%i?ics.

e Questions o 'o\é\‘ﬁ“ne narrative are
ik

particg t®helpful for third party witnesses.

* Be nB\n-judgmentaI.
* Get more information than you give.

 Listen carefully for witnesses and tangible
evidence that would be helpful.
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Follow Up

* Consider interviewing the Complainamoi‘gain.

\=
* Purpose of follow-up interv&e@ﬂ%‘ig‘\to get
e o)
clarification on ke o

N
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Collect Evidence

Photographs.
Police records.
Social media. ¢ K\
Text messae®s
Phonggz‘sczrds.

Other tangible evidence
Personnel files.
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Beware of Spoliation

e Automatic email deletions.

* Cell phone text records. ?‘0\5‘
N

acov
rve preserve_»

e \ideo overwrite.

o

* Preserve

. . BARN ES & CONFIDENTIAL © 2021 Barnes & Thornburg LLP. All Rights Reserved. This page, and all information on it, is confidential, proprietary and the property of
Barnes & Thornburg LLP, which may not be disseminated or disclosed to any person or entity other than the intended recipient(s), and may not be y J——
awNews

. . THORNBU RG LLP reproduced, in any form, without the express written consent of the author or presenter. The information on this page is intended for informational purposes

only and shall not be construed as legal advice or a legal opinion of Barnes & Thornburg LLP.




Making Credibility Determinations

* Watch for witnesses changing their '\;)tgqx‘\—
particularly after W|tnesses Ve talked
with each other. ,‘\oﬂ

* Isthe wﬂne&t\ﬁﬁ'}y consistent with tangible

ewdwﬁa"o

e Does it make sense?

* A Respondent’s statements are not inherently
less valid than a Complainant’s and vice versa.
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Prepare the Written Report

e Title IX

— Must give Complainant and Respon ({ Qﬂépance to
review evidence and 10 da éi,:cg‘&%%ond before
preparing the repor& \oﬂ

\
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Prepare the Written Report

— Must give Complainant and Responde&t«o&hce to

review report and 10 days to reig(fa )

— Do not make a decisi_c‘)\rb“ 0?‘0

e Other investi%@'

— Deagio%%% your policies.

— Investigator and decision-maker can be the same
person.
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Preparing the Written Report

* |t's important to connect ALL of t‘t\\%\dﬁ@“to
paint a complete picture t&@ln\ﬁfly supports

any conclusions. \‘P;(\Oﬂ

\)
 Keep an s %or gaps or missing
YOR

conm%ons to produce the strongest
investigative report possible.

i - >
TR 4
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Preparing the Written Report

* Remember: 1\0“

* Question is whether a policy hasoqua\g?o ated.

* QOutline the procedural_{s{@ﬁ@%t were followed.

* Paint the com%&{e\b\&ure with relevant, unbiased
evidenc;i.(.ov‘

. Writ@gom a point of neutrality.
— Avoid implications of bias or conflicts.
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Desired Outcome - Complainant

* | was heard. ,‘\oﬂ

B duri
* | was told and understood what te\g‘iﬁé t during the

course of the investigatioe)“ o®

W\
| was not openI(Y\ag\hb'Péd or debated.
| was gat(lﬁﬁg‘rupted.

| know something happened in response to my
complaint.

* | was taken seriously.
* | was treated fairly.
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Desired Outcome — Respondent

* | was informed of the complaint. —‘\0“
* | had an opportunity to respond. \5‘9\\3\)
* | was told no conclusions vova drawn until fact

finding complete. _ , pf\
M | .
| was not tra@ﬁ"as if | was guilty until proven
innoc\guﬂ 3
| was taken seriously.
* | was treated fairly.

| knew what to expect during the course of the
investigation.
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