
O’Brien #2
 
IN THE MATTER OF ARBITRATION BETWEEN: 
 
Employer 
 
AND 
 
Union 
 
 

STATEMENT OF THE ISSUE 

As stipulated by the parties, the following issues must be decided herein:  

Was Employee discharged for just cause? 

If not, what shall be the remedy? 

  

BACKGROUND 

The Employee was employed by the Employer as a mechanic for fifteen (15) years until his 

termination on August 26, 1994. At all times relevant to this dispute, the Employee worked for 

the Employer at the Airport 1. He was in a bargaining unit represented by the Union. As a 

mechanic, the Employee was responsible for receiving and dispatching aircraft; making repairs 

to aircraft as needed; and performing aircraft inspections, among other duties. 

On June 28, 1994, the Employee lacerated his left thumb when he scraped it against a jagged 

piece of metal protruding from a pickup truck parked in the parking lot at Airport 1. He was 

treated at the emergency room of the Airport Urgent Clinic where the laceration was sutured. 

The Employee was off work on June 28 and 29, 1994, because of his thumb injury. He returned 

to work on light duty on June 30 and July 1, 1994. The Employee was subsequently on vacation 

until July 11, 1994. 

 1



On July 13, 1994, the Employee was examined by Dr. Person 1, an orthopedic surgeon. Dr. 

Person 1 recommended surgery to repair a tendon in his left thumb. Dr. Person 1 advised the 

Employer that the Employee was totally disabled from working. On July 19, 1994, Dr. Person 1 

repaired the lacerated tendon in the Employee's left thumb. 

The Employee was out of work on occupational injury leave from July 12 until August 24, 1994, 

when he returned to work on light duty. During this absence, the Employee received workers 

compensation from the Employer's insurance carrier. The Employer also paid him the difference 

between the workers compensation he received and his regular rate of pay pursuant to Article 12 

(B) of the collective bargaining Agreement between the parties. 

The Employer claims that it could not understand why the Employee had not returned to work 

prior to August 24, 1994, since the injury to his thumb did not appear to be disabling. It therefore 

suggested to the Workmen's Compensation Department that it investigate the Employee's 

occupational injury. The Employer's Workmen's Compensation Department retained the services 

of Company 1, an investigative service and security consultant, to investigate the Employee's 

occupational injury. 

Investigators from Company 1 conducted a surveillance of the Employee for a total of 

approximately five (5) hours on August 9, 17 and 23, 1994. They also videotaped him while he 

was engaged in various physical activities on these three (3) days. A copy of the videotape was 

submitted to this System Board of Adjustment. The video depicts the Employee operating a 

motor vehicle; installing and removing window panels on a Jeep using both hands; washing his 

vehicle using both hands; holding a bucket of water with his left hand; using his left hand to open 

and close the door to his vehicle; carrying a bag in his left hand; and holding the hood of his 

vehicle up with his left hand while he washed the engine of his Corvette automobile. The 
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Employee was not wearing the splint given to him by Dr. Person 1 during the three (3) days of 

surveillance conducted by Company 1, with one exception. On August 9, 1994, the Employee 

drove to the physical therapy clinic without wearing a splint. Before he entered the physical 

therapy facility he placed a splint on his left hand. 

Dr. Person 1 released the Employee to return to work on August 21, 1994, provided he could 

perform his duties with one hand. Dr. Person 1 assumed that in his capacity as a mechanic, the 

Employee used tools, such as a wrench, and that he was required to put significant torque on his 

left thumb while using these tools. The Employer attempted to contact the Employee on August 

22, 1994, about returning to work but he did not respond to a telephone call to his residence. 

The Employee contacted Dr. Person 1 and requested that he change his return to work date from 

August 21 to August 24, 1994. There is no explanation in the record for this request. Dr. Person 

1 complied with this request and released the Employee to return to work on August 24, 1994, so 

long as he did not use his left hand. Dr. Person 1 advised the Employee that he could resume his 

full duties in three (3) weeks which was around September 12, 1994. The Employee worked light 

duty on August 24 and 25, 1994. 

On August 26, 1994, the Employer terminated the Employee for his reputed dishonesty by 

misrepresenting his disability in order to obtain employee benefits. According to the Employer, 

the Employee violated Rule (32) of the rules and regulations governing the Maintenance 

Department since his physical activities during the three (3) days of surveillance conducted by 

Company 1 were inconsistent with his alleged occupational injury. The Employee appealed his 

dismissal at a Special Hearing, but the appeal was denied by the Employer on September 9, 

1994. 
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The Employee's termination came before this System Board of Adjustment (hereinafter referred 

to as the Board) for a hearing on March 25, 1996. The Union and the Employer appeared at that 

hearing and presented evidence and arguments in support of their respective positions. Based on 

the evidence and arguments advanced by the Union and the Employer this Board hereby renders 

the following decision. 

  

FINDINGS AND OPINION  

On June 28, 1994, when the Employee reported the injury to his left thumb, he acknowledged in 

writing that he understood his obligation to work any assigned limited duty position that he was 

capable of performing. The Employee had sustained previous occupational injuries during his 

employment with the Employer, and thus understood that he was required to work light duty, so 

long as the work was not inconsistent with his physical limitations. Indeed, he had been on light 

duty for one and one-half (1 1/2) years prior to his injury on June 28, 1994, and was therefore 

well aware of the Employer's policy regarding occupational injuries. 

Due to the restrictions imposed on him by Dr. Person 1 following surgery to his thumb on July 

19, 1994, the Employee claimed that he was unable to perform any work, including light duty. 

He advised the Employer's Workmen's Compensation Department on August 22, 1994, that he 

was unable to operate a motor vehicle and that his wife had to drive him to appointments. 

However, as can be readily seen from the videotape of the Employee's numerous physical 

activities on August 9, 17 and 23, 1994, this was simply not so. It must be stressed that the 

Employee was observed operating two of his motor vehicles on each of the three (3) days when 

he was under surveillance. 
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The Employee's physical activities on August 9, 17 and 23, 1994, are clearly inconsistent with 

his claimed occupational injury to his left thumb. On all three days he operated either his Jeep or 

his Corvette without any apparent difficulty, inconvenience or discomfort. Based on this Board's 

review of the videotape submitted by Company 1, there did not appear to be any limitation on the 

Employee's use of his left thumb. As observed heretofore, the Employee did not wear the splint 

given him by Dr. Person 1 at any time on August 9, 17 or 23, 1994, with one notable exception. 

On August 9, 1994, the Employee placed the splint on his left hand shortly before entering a 

clinic for physical therapy. If the Employee could perform the physical tasks depicted on the 

video taken by Company 1 without any impairment or difficulty at all, then he could certainly 

perform light duty for the Employer, in the judgment of this Board. 

 

This Board recognizes that professional medical opinions varied regarding whether the 

Employee's activities portrayed on the videotape were inconsistent with his claimed disability. 

The Employee's orthopedic surgeon, Dr. Person 1, found no inconsistency. However, Dr. Person 

2 reached a contrary opinion after reviewing the video taken by Company 1 following the 

Employee's surgery. Dr. Person 3, a specialist in hand surgery, appeared to agree with Dr. Person 

1, although his opinion was less than clear.  After carefully reviewing the video ourselves, this 

Board concurs with the opinion expressed by Dr. Person 2. 

 

This Board also recognizes that the Employee's physician, Dr. Person 1, did not release him to 

return to work until either August 22 or August 24, 1994. However, it appears that Dr. Person 1 

was not fully cognizant of the Employee's range of duties as a mechanic for Employer. He 

assumed that the Employee routinely used tools in his job, and that he would be required to place 
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significant torque on his left thumb while using tools. He also assumed that the Employee was 

required to use both hands aggressively in his job. However, mechanics also receive and dispatch 

aircraft which does not involve strenuous use of both hands. If the Employee could operate his 

private motor vehicles without any difficulty or discomfort then he could also receive and 

dispatch aircraft, in our considered opinion. 

Whether or not Dr. Person 1 would have released the Employee to work light duty prior to 

August 24, 1994, if he fully understood the nature of his job as a mechanic cannot be determined. 

However, the Employee certainly knew the nature of his job yet he never contacted the Employer 

about returning to work on light duty until almost two (2) months after his injury and six (6) 

weeks after his surgery. Had the Employee been unfamiliar with light duty at the Employer we 

could understand this delay in resuming his employment. But it must be stressed that the 

Employee had been on light duty for one and one-half (1 1/2) years prior to his thumb injury on 

June 28, 1994, and thus fully understood the nature of light duty available to him at the 

Employer. 

The Employee knew that he would receive his full compensation while he was on occupational 

injury leave during the summer of 1994. Indeed, he complained to the Employer on August 22, 

1994, when the supplemental benefits granted him pursuant to Article 12 (B) of the Agreement 

was terminated because he missed an independent medical examination scheduled for August 17, 

1994. 

This Board is persuaded from the evidence before us that the Employee willfully delayed 

returning to work in order to receive workers compensation and occupational injury leave 

remuneration pursuant to Article 12 (B) of the collective bargaining Agreement. The Employee 

had an obligation to return to work as soon as he was physically able to do so. He clearly 
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understood this obligation. Based on his physical activities on August 9, 17 and 23, 1994, we are 

convinced that the Employee could have returned to work, at least on light duty, well before 

August 24, 1994. The Employee's intentional malingering in order to obtain employee benefits to 

which he was not entitled was a deceitful act on his part warranting his termination 

notwithstanding his fifteen (15) years of service with Employer. 

 

AWARD 

Employee was discharged for just cause. His grievance is therefore denied. 

 7


