
Parnell #2 
 
IN THE MATTER OF ARBITRATION BETWEEN: 
 
Employer 
 
AND 
 
Union 
 
ARBITRATION DECISION AND AWARD INTRODUCTION 

This grievance was presented by the parties for final and binding decision under a collective 

bargaining agreement (hereinafter the CBA) between the Union and the Employer. The parties 

stipulated that the matter is arbitrable, properly before this Arbitrator, and the preliminary steps 

of the grievance procedure have either been met or effectively waived. 

A hearing was held on November 30, 1995.  Both parties agreed to an informal hearing without 

transcript. Both parties were afforded an opportunity to present evidence and examine witnesses. 

Both parties agreed to submit short statements of position prior to the Arbitrator rendering a 

decision and they have done so. 

 

ISSUE 

 Was the termination of the Employee on January 27th, 1995 for just and proper cause? If not, 

what shall the remedy be? 

 

APPLICABLE CORPORATE MANUAL 

CATEGORY I (Violations will result in discharge): 
 
1. Unauthorized (actual or attempted) possession, removal or purposeful misplacement of any 
Employer property including records, confidential information, or property of employees or 
customers. 
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2. Falsification of Employer records or reports, including, but not limited to personal time cards 
or payroll records and punching another employee's time card or payroll records. 
 
13. Defrauding or attempting to defraud the Employer. 
 

BACKGROUND 

The Employer is engaged in the business of providing scheduled inter-land flight services for 

passengers and freight. 

The Employee was a part-time Customer Service Agent at Airport 1. She had been hired in 1988. 

Her work record showed a letter of warning, dated June 3, 1989 for unsatisfactory attendance 

and tardiness. This was followed by a two-day suspension (June 6, 7, 1990) for being tardy eight 

times since the letter of warning. On November 6, 1991, the Employee was given a letter of 

termination warning for tardiness. On July 15, 1991, the Employee received another letter of 

termination warning for absenteeism. On November 10,1992 the Employee received a letter of 

warning for her attendance record for 1992. There was yet another letter of warning on tardiness 

given to the Employee on March 24. 1993. 

On January 17, 1994, the Employee received a second letter of termination warning concerning 

the Employee's attendance. On November 20 1994, the Employer and the Union executed a 

Letter of Understanding for the Employee, dated October 20. 1994. She was suspended October 

13 through October 24, 1994 and placed on one year's probation as well as other loss of 

privileges. The settlement did not establish precedence for resolving future cases of similar 

nature. 

Turning to the instant matter, a senior agent, Person 1, was verifying deposits for Company 1 

Armored Car Services. After opening the safe drop and logging deposit amounts, a deposit of 

$1071.00 was missing. The missing deposit was signed out by the Employee. 
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Person 1 notified Station Manager Person 2, and both checked the Employee's cash drawer. They 

found an unreported excess baggage ticket, a surfboard charge for $20.00 cash. The Employee's 

mail box was then checked. In a plastic container they found an auditor's coupon for a cash ticket 

sale dated 5/18/94 in the amount of $81.00. The missing larger deposit was never located.1 On 

January 4, 1995, the Employee was held out of service. 

A grievance hearing was held at Step III on January 25, 1995. The Employer argued that the 

Employee never intended to deposit the sales and they probably would never have been 

discovered except for the audit. The Union denied the Employee's intention was to falsify 

records or defraud the Employer. Other employees made late cash sales reports and, in a similar 

case, the agent was not terminated. The Employer hearing officer found the Employee did not 

comply with established cash reporting procedures. She admitted that she did not report the 

$81.00 round-trip ticket or the excess baggage charge until it was brought to her attention. Other 

agents did not close cash at the end of the shift but did so by the next day. The Employee had in 

her possession outstanding cash sales for seven and four months respectively. The Employee 

could not explain why the excess baggage charge was not reported. 

As for the incident of another Airport 1 agent, the Union and Employer agreed that the 

settlement was non-precedent setting and could not be used for similar incidents. Other 

employees have been terminated for the same infractions as stated against the Employee. The 

termination of the Employee on January 27, 1995, was sustained by the hearing officer's report 

dated March 14, 1995. Hence, the instant grievance. 

 

 
                                                 
1 The Employee testified that she placed that amount in the safe drop at the end of her shift. 
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POSITION OF THE PARTIES: EMPLOYER POSITION 

The Employer notes the termination was for failure to report ticket sales and an excess baggage 

collection. The audit of her cash box was brought about when the Employee "lost" a deposit in 

excess of $1000.00. She admitted she had hidden an auditor's coupon for a ticket sold in May 

1994. She said she was waiting for the cash but forgot about the coupon. 

The Employer rejects the assertion that she carelessly "forgot" and would have paid for it herself, 

since it was not in her cash box, but in a container in her personal mail box. 

The Employer argues that the Employee provided a passenger with an $81.00 "free ride" with 

payment at a later date. Her job is to sell tickets, not make personal deals on these tickets. The 

Employer points out the Employee did not dispute the Employer reminders issued requiring the 

submission of daily sales reports. 

The Employer also rejects the excuse concerning the excess baggage coupon that it got stuck 

between tickets and she was not aware of it. It was a different color and a properly submitted 

daily sales report would have brought the missing coupon to her attention. 

The Employer contends that the Employee was well aware of the Employer's policies and rules 

of conduct. There was no disparate treatment. The Employer submitted five arbitration cases 

where male employees were terminated—and the terminations upheld—for similar misconduct. 

The Employer argues that the January 1989 settlement of another employee's case cannot be 

used. There will always be unusual or mitigating circumstances which allow resolution of a case. 

There was a standard non-precedent clause in the case offered by the Union. Not to honor such a 

clause would impair the ability of the parties to settle cases outside of the grievance procedure. 

The Employer contends that the Employee's testimony is inconsistent with her record. Her 

inference that she was an exemplary employee is disproved by her record. Her attendance and 
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tardy records are "abominable." Her last chance letter of October 20, 1994 clearly speaks of the 

previous discussion of her job performance. 

The Employer argues that it has proven its case beyond a reasonable doubt. The Employee 

admitted distributing tickets without remitting cash to the Employer. She was aware of the daily 

cash sales policy and rules of conduct. The Employer's discipline of other employees shows 

consistency and a lack of discrimination. The Employee had been counseled, warned, suspended 

and given a last chance letter for other violation of the Rules of Conduct. 

Her continued violation of the Rules can no longer be tolerated. Selling a ticket for $81.00 and 

collecting $20.00 for excess baggage and keeping the funds are theft and cannot be condoned. 

 

UNION POSITION 

The Union first argues that the Employee has consistently and honestly insisted she had no 

intention to defraud the Employer. It was common practice that ticket and excess baggage 

collection were not reported on a daily basis. The Employee was comfortable with her handling 

of the transactions and it did not occur to her that she was doing something wrong. If she had 

wished to embezzle or defraud, she would have thrown the tickets away. She waited for the 

money, and then forgot about them. This was not the best way to handle the situation, but it was 

not embezzling or defrauding the Employer. 

The Union contends the key to the case is that the Employee made a mistake, but does not 

deserve termination. The Union asserts that Manager Person 2 has been demoted since for this 

case as well as other cases. 

The Union requests the case submitted to the Arbitrator for in camera examination be reviewed. 

The Union asserts an employee did embezzle and defraud the Employer but was allowed to 
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continue his employment. In the instant case, the Employee used poor judgment but she should 

also be given an opportunity to be reinstated. In the previous case, where there was actual 

embezzlement and the defrauding of the Employer, the employee was given a chance to retain 

his job. 

 

ARBITRATOR'S ANALYSIS 

As with most disciplinary grievance arbitrations the burden is on the Employer to demonstrate 

the justification for that discipline. Tomes have been written as to the nature of the Employer's 

burden. Essentially, in my judgment, it comes down to the Employer providing, by hard 

probative evidence, that misconduct was knowingly committed by the Employee, such as the 

clear violation of a known and reasonable Rule of Conduct. If that is demonstrated, then the 

Employer must also meet the burden of showing that the penalty prescribed for the misconduct is 

not unreasonable, arbitrary, and capricious or an abuse of accepted discretion. 

In viewing the instant case, the first part of the Employer's burden appears not to be in serious 

dispute. Disregarding the inexplicable disappearance of a deposit of more than $1000.00, there 

are the admitted facts that the Employee had issued a round trip ticket valued at $81.00 and 

failed to submit the cash payment up to the time it was discovered by management. In addition, 

the Employee failed to submit an excess baggage coupon for which she had collected $20.00 

cash. 

The unreported round trip ticket appears to me to be more telling misconduct in this matter, 

particularly as it relates to the Employee’s “explanation” of the event.  In her testimony, she 

states that she put the ticket aside because she was waiting for the cash to pay for it.  I certainly 

cannot fault the Employer for asserting that the Employee gave "someone a free ride," which is 
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not only forbidden by Rules but it should be obvious to anyone with the Employee's experience 

that this is serious misconduct. 

The Employee then testified that, since payment by the passenger had not been tendered, the 

Employee then "forgot" about it. From this, I presume the Employer, except for the fortuitous 

audit, would never have received payment for the ticket. This is simply an unacceptable manner 

in which to carry out job responsibilities. 

With this in the record, the Employee then infers that the Employer is somehow to blame for not 

enforcing the daily sales report requirement. Even if it is true that not every service agent 

immediately fills out the daily sales report, it is clear to me that the Employer was harping on 

this and the Employee was aware of the Employer's policy. More to the point, while there may 

have been a delay of a day or so by other employees in turning in their daily sales reports, here 

we are dealing with a delay of several months. Further, as noted above, the delay might well 

have been permanent except for the events leading to discovery by management. 

As for the excess baggage coupon, I see essentially the same issue of non-reporting of sales and 

subsequent discovery by chance by management. The Employee's explanation is even weaker 

than that for the round trip ticket. She wasn't aware she had it and nothing appears on her daily 

sales report for that date. 

In viewing the above, I am struck by the Employee's general viewpoint that she really had done 

nothing wrong. She insists she had no intention of embezzling or defrauding the Employer. That 

submission is completely beside the point. Regardless of "intent," the Employer's position on the 

matter is persuasive—"The Employee's job is to sell tickets for Employer, not to make personal 

deals based on her own criteria." I conclude the Employer has demonstrated that the Employee 
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was aware of proper procedures, willingly violated them, and therefore engaged in serious 

misconduct. 

As noted above, there must be consideration of the degree of discipline even if the misconduct is 

proven. The Employee suggests she is a victim of some sort of disparate treatment, because 

others violating house rules got off lightly due to the fact that they were male or Japanese. While 

the Employer has submitted previous disciplinary records that refute this allegation, more to the 

point, no hard probative evidence was offered to support the Employee's allegation. At best, 

there was innuendo and hearsay. Therefore, this allegation must fail. 

The Union submitted into the record, over the Employer's protests, a settlement of a previous 

grievance allegedly involving embezzlement and/or defrauding. While there was some 

incoherent inferences by the Employee relating to this matter, I note there are no statements of 

actual fact concerning the alleged violations in the submitted letter. Certainly, the service record 

of the Employee in that matter stands in stark contrast to that of the Employee before me. 

What is more fundamental to my rejection of the settlement as evidence of some sort of disparate 

treatment—or is in any other way pertinent to the matter before me—is that this is a one-time 

mutual agreement that clearly states that it does not set precedence for any other incident, 

including those in the future. 

It is a bedrock arbitral principle that a non-precedence clause in an agreement removes it from 

any future consideration as evidence of disparate treatment. For me to rule otherwise would most 

likely lead to the death knell of such desirable settlements outside the grievance process. Neither 

side would have sufficient motivation to enter into such agreement. I find no basis on which to 

give any consideration to the settlement as an evidentiary matter. 
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Similarly, I find no evidence in the record to support any inferences against former Station 

Manager Person 2. It is well-established that accusation cannot equal guilt. 

The Union suggests that the Employee was guilty only of poor judgment, not intent to defraud. 

Frankly, I do not see a great distinction here, since the Employer would have lost its proper 

payment for services rendered except for an unusual chance circumstance, regardless of the 

Employee's intent. 

In any final view of mitigation, the Employee's work record is pertinent. While I believe the 

Union wisely refrained from any reference to this, the Employer does raise the issue. It is well-

established that a long and satisfactory work record can serve as mitigation. I believe the 

converse is also true. Most arbitrators agree that, in the absence of limiting CBA language, the 

employee's prior work record is relevant in determining whether the penalty was appropriate. 

The Employer is compelled to show progressive discipline and a long, good record may mitigate 

by reflecting the likelihood the Employee will be a valuable employee if reinstated. On the other 

hand, a record blemished by repeated misconduct may support discharge. See Bornstein and 

Gosline, Labor and Employment Arbitration, Vol. I, Evidence in Arbitration, §5.11(1), p. 5-26 

(1995). 

Here, the Union objects to any consideration of the fact that the Employee's attendance and tardy 

record was so dismal that she was working on a last chance basis. It is true that there is a non-

precedential clause in the last chance Letter of Understanding, dated October 20, 1994. As noted 

above, the function of this clause is to keep from being used as evidence of disparate treatment 

involving other Employees accused of similar violations. 

However, even just viewing the Employee's work record prior to October 1994, I must conclude 

the Employee was a marginal employee hanging on to her job figuratively by her fingertips. Her 
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major comment on her previous work record, as I understand her testimony, is that everyone was 

picking on her and she gave no acknowledgement that her work performance was well below 

normal work performance expectations. Therefore, I find to the contrary, that there is no 

mitigation possible based on the previous work record, but rather, the negative aspects of that 

work performance emerge as an adverse factor. At one point, there even appeared to be a 

negative inference by the Employee against the Union for its negotiating the last chance 

settlement; even though that appears to have been the only possibility of saving her job. 

What I am left with is a conclusion that there has been a complete refusal on the part of the 

Employee to accept any personal responsibility for her conduct at work. Given the nature of 

ticket sales, with the accompanying handling of cash, the job does call for a high degree of 

personal responsibility. There need not be demonstrated intent to defraud, there need only be 

demonstrated carelessness in the handling of cash to make a service agent's conduct 

unacceptable. The Employer cannot be looking over every employee's shoulder at all times. 

There must be a level of trust between the employee and the Employer. 

In the instant case, I conclude that the Employee's—at best—carelessness is of sufficient 

seriousness as to justify a questioning of that necessary trust. Given the Employee's pointing of 

the blame finger at everyone else and her cavalier attitude towards proper rules, I finally 

conclude that the Employer's determination that the penalty for the Employee's misconduct 

should be termination is well within the parameters of reasonable discretion. I find the 

Employer's decision neither capricious nor arbitrary. Since I do not find the Employer has 

committed an abuse of discretion, I find no basis for overturning the managerial decision to 

discharge the Employee. 
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The Union clearly presented the Employee's case in the best possible light. I cannot think of any 

better argumentation than that put forth by the advocate for the Union. The problem also lies 

with the excellent presentation by the Employer, and my credibility judgments and other 

judgments made from direct observation of the Employee and her testimony. 

Under all circumstances, I conclude the grievance must be denied. 

  

AWARD 

For the reasons and grounds hereinabove stated, the Grievance is denied. 
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