
Muessig #1 
 
IN THE MATTER OF ARBITRATION BETWEEN: 
 
Employer 
 
AND 
 
Union 
 
 
BACKGROUND 

This is an arbitration proceeding pursuant to the provisions of Article 15 of the Collective 

Bargaining Agreement (hereinafter "Agreement") between the Union and the Employer.  A 

hearing was held on April 23, 1996, during which time sworn testimony was taken, exhibits were 

offered and made part of the record and oral arguments were heard. 

The Employee was present throughout the hearing and testified on his own behalf. The hearing 

was stenographically reported and a transcript was provided on May 7, 1996. Post-hearing briefs 

were not filed by the parties. The exhibits introduced by the parties during the arbitration hearing 

have been retained by the Arbitrator. Where relevant, references to these exhibits will be made in 

the following manner; Joint Exhibits are cited as "J", Employer Exhibits as "C" and Union 

Exhibits as "U," followed by the exhibit number. 

 

STATEMENT OF THE CASE 

The Employee is a utility worker (maintenance worker) employed by the Employer at its City 1, 

State 1 International Airport facility. His tasks are mainly cleaning aircraft interiors and exteriors 

and other work of that nature. 

This case involves the alleged failure of the Employee to report for work on a number of 

occasions and/or to report his planned absences in a timely manner as required by the Employer's 
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policy. The Employer contends that the Employee did not properly fulfill his obligations as an 

employee with respect to his attendance at the workplace and it, therefore, had just cause to 

discharge him on May 27, 1995 for unacceptable attendance. 

The Union, on the other hand, contends that while the Employee was absent on a number of 

occasions, when these absences are closely examined, his record is not out of the ordinary. It 

argues that, given the particular circumstances, the Employer was not justified in terminating the 

Employee. 

  

ISSUE TO DE DECIDED 

Did the Employer have just cause to terminate the Employee? If just cause is not found, the 

question to be resolved is what remedy shall be awarded to the Employee, if any? 

 

KEY COLLECTIVE BARGAINING AGREEMENT PROVISIONS 

Article 14 - Grievance Procedure 
 
Article 15 - System Board of Adjustment 
 
In addition, the parties have entered the relevant parts of the Employer's Maintenance and 
Engineering Attendance Policy (J-3) into the record. 

 

POSITION OF THE PARTIES 

The following is believed to be an accurate abstract of the parties' substantive position in this 

dispute. The absence of a detailed recitation of each and every argument or contention advanced 

by the advocates in this arbitration does not mean that the issue was not fully considered by the 

Board. 

 

 2



THE EMPLOYER'S POSITION 

Fundamental to the Employer's position in this matter is its assertion that it has a basic right to 

expect its employees to work regularly in order to retain their jobs. It contends that this holds 

whether the absence is caused by illness or other reasons. Here, it points to past rulings and cites 

a number of arbitral holdings that have advanced the principle that an employer may properly 

sever the employment relationship if an employee is unable to work on a regular basis, for 

whatever reason. 

It notes, with respect to the Employee, that during the 12-month period at issue, the Employee 

was absent thirty days. The Employer also notes that he was counseled and warned that his poor 

attendance and failure to comply with the Employer's call-in procedure (when he did not report 

to work) could lead to his dismissal. When the Employee failed to report for work on December 

30, 1994, after he had previously been counseled and warned, an Unsatisfactory Performance 

Report was issued to the Employee on January 3, 1995. This document serves to officially record 

disciplinary action taken and is referred to as a PE-1. 

On January 19, 1995, a second PE-1 was issued to the Employee because he also failed to report 

for work on January 18, 1995. It noted that this was his second violation of posted Rules of 

Conduct No. 1 and No. 2 and that any further violations of this same nature would "result in 

further disciplinary action up to and including termination." Subsequently, when the Employee 

failed to report for his shift on March 31, 1995, the Employer issued another PE-1 on that same 

date, and advised the Employee that this was his final warning and that further violations would 

result in his "immediate termination." When the Employee failed to report for work on May 25, 

1995, and did not notify anyone that he would be absent, the Employer severed its employment 

relationship with Employee on May 27, 1995. 
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In summary, the Employer argues that it has complied with its posted attendance control policy, 

and that the Employee was given numerous opportunities to improve his attendance to no avail. 

Therefore, it had just cause to terminate his employment. 

 

THE UNION'S POSITION 

The Union strongly objects to the weight that the Employer has given to a number of the 

absences of the Employee. For example, with respect to the first PE-1, dated January 3, 1995, the 

Employee had a very good explanation. It had been his practice to go to the Employer's parking 

lot when he came to work to get the Employer van and transport it for the mechanics to use. On 

his way to the lot his car alternator burned out. He then had to get a tow truck to pick up his car 

and it ensued that he could not work. On another occasion, his wife did not wake him; however, 

he did later telephone the Employer. 

 On other occasions he was sick and, in one instance, there was a serious accident on the road 

that he took to work that caused him to miss work and he had car problems. Accordingly, the 

Union argues, when the Employee's total record is reviewed, it is clear that many of the absences 

were beyond his control and to take the ultimate penalty of dismissal is not proper in this case in 

view of all of the circumstances. 

 

FINDINGS AND CONCLUSIONS 

After a review of the entire record in this matter, and having had an opportunity to evaluate the 

testimony given at the arbitration hearing, I find, for the reasons that follow, that the Employer 

did not violate the Agreement and that it had just cause to terminate the Employee. 
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The issue in this dispute must be reviewed in the context of what kinds and what amounts of 

absences are reasonable within the framework of the Employer's Attendance Control Policy (J-

3), the parties" Collective Bargaining Agreement, and past arbitral decisions that have addressed 

issues like this. 

In its opening statement, the Employer pointed to a number of arbitral decisions that basically 

supported a well-established principle that, in the absence of Agreement constraints, the 

Employer has considerable leeway with respect to its right to enforce an employee's obligation to 

be at work on a regular basis. Because an employee is absent with permission or is off work 

because of illness, as examples, means only that he is entitled to be absent due to those particular 

circumstances. However, the existence of these permissive types of absences does not mean that 

the employer must ignore those particular absences, either when determining to review the 

employee's entire record or when determining whether the employee's overall record is good 

enough to warrant his continual employment. See for example Cleveland Trencher Co., 48 LA 

615, 618 (1967) (E. Teple, Arb.) and Philip Morris, USA, 87 LA 975, 977 (1986) (F. Flannagan, 

Arb.). 

The Employer's Attendance Control Policy provides that determinations of whether attendance is 

satisfactory or unsatisfactory will be done on an individualized basis. This fosters the notion that 

there is not a specific number of absences that would equate to unsatisfactory attendance. Indeed, 

for example, even a one day absence that was avoidable may properly he judged to be 

unacceptable. On the other hand, if an employee has been injured or has an incapacitating illness 

that causes a lengthy absence "such an absence, by itself, does not create an unsatisfactory 

attendance record." 
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Turning now to the Employee's attendance record, under any reasonable standard, it was not a 

good one. The Union's arguments on the Employee's behalf cannot overcome this fact. 

Therefore, while the Employee had explanations and excuses for why he did not appear for 

work, and why he did not call-in to report that he would not appear, or why he called in late, it is 

clear that the sheer number of absences and the questionable reasons given by him properly raise 

credibility questions. Nonetheless, the situation that he now finds himself in was basically of his 

own creation. 

Pursuant to the Employer's policy, the Employee was told by his Supervisor early in 1994 that 

improvement was needed in his attendance (C-4). Subsequently, on May 26, 1994, the Employer 

found it necessary to issue a verbal warning for unsatisfactory attendance. He was told at that 

time that more severe action would be taken if he did not take corrective measures to report to 

work on a regular basis (C-1). However, the Employee's subsequent attendance record shows 

little improvement and, while he provided excuses for the absences, the Employer could properly 

question the legitimacy of the absences, because many occurred either before or after regular "off 

days" (C-2). 

Subsequently, because the Employee's attendance record did not improve, he was issued an 

unsatisfactory report January 3, 1995. A second notice of violation was issued on January 19, 

1995 and a "final warning" notice that "any further discrepancies in the attendance policy will 

result in immediate termination" was issued on March 31, 1995 (C-1). 

On May 25, 1995, the Employee did not appear for his shift that began at 2300 hours. There was 

considerable testimony with respect to what caused the Employee to be absent, as to whether he 

had been severely injured as he claimed and why he did not call-in in a timely manner to advise 

his Supervisor that he would not report for work. The Employee told his Supervisor that he had a 
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"crushed artery" as a result of an automobile accident. However, his subsequent action, by his 

own testimony, supports the Employer's position that the Employee did not properly report that 

he would be absent from work and that there was a substantial question as to how seriously he 

had been injured (see Hearing Transcript, pp. 131, 132, 133 and 134). In any event, this was the 

triggering event that led to the Employee's termination. While one might question the use of this 

event as the "final straw" (because the Employee did go to a hospital emergency room for 

treatment) the Board concludes that, given the history of the Employee's absences and evidence 

showing that he had been repeatedly warned, the Employer was not unreasonable for using this 

event as the defining moment in this case. 

In summary, the Employer functions in a highly competitive transportation environment. The 

tasks assigned to the Employee were important. Normally, there is only a limited amount of time 

available to perform these functions consistent with the Employer's flight schedules. Therefore, it 

is clear that failure to appear at work as scheduled may have serious consequences to the 

Employer's efforts to attract and retain customers. The Employee had repeatedly been put on 

notice that his attendance must improve. He failed to heed these warnings and notices. He 

continued his pattern of "no shows" often before and/or after his off days, and he continued to 

not call-in in a timely manner. In view of this poor attendance record, the Board must deny the 

grievance. 

 

AWARD 

The grievance is denied. 
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