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 Factual Background 

Certain facts are undisputed.  Grievant has been an Officer with the Township and City with 

a continuous date of service since June 1989.  In November 1995 Grievant and his wife filed for 

divorce and Grievant began living outside his marital home.  Grievant’s next door neighbor (Mr. P.) 

unbeknownst to Grievant, apparently started tape recording telephone calls that Grievant’s wife was 

making to various individuals.  Mr. P. did that by means of a police scanner by which he was able to 

intercept calls made by Mrs. Grievant on a cordless telephone.  Mr. P. informed Grievant of the tapes 

which, according to Mr. P., contained a plan to have Grievant killed by a gang.  Grievant testified 

that he reported that threat to Sgt. Jones (who was not called as a witness) of the Township Police 

Department.  Grievant’s former wife’s fiancee, Mr. Smith, lodged a complaint with the Michigan 

State Police post at Richmond on July 19, 1996, stating he believed that in May 1996, Mr. P. began 

intercepting Mrs. Grievant’s telephone calls from a cordless phone by means of a scanner and 

recorder. 
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According to a supplemental incident report taken on August 18, 1996, by a Sergeant in 

August or September of 1995 Grievant’s wife, who at the time had a good relationship with Mr. P., 

was at his house.  At that time Mr. P. demonstrated to her that he had a scanner that would receive 

radio and telephonic signals of anyone using a cordless telephone in the neighborhood.  According to 

the Sergeant's report, between November 1995 and May 1996 while Mrs. Grievant was involved in 

divorce proceedings she used her cordless telephone but upon hearing stories from friends about tape 

recordings of her conversations, she stopped using her cordless telephone and went to a plug-in type 

phone.  Based on his investigation, Sergeant prepared search warrants on August 15, 1996, of 

Mr. P.’s residence and at the Grievant’s residence.  According to the Sergeant’s report, on August 16, 

1996, a message was left on his recorder from the Employer’s Police Chief requesting that Sergeant 

do an internal investigation of Grievant.  Another supplemental report dated August 29, 1996,  again 

taken by the Sergeant indicates that while Grievant offered to the Custody Hearing Officer at the 

Friend of the Court to listen to tapes he had of his wife, she declined to do so.   

Several other witnesses were interviewed by the Sergeant but none were called to testify at 

the arbitration hearing.  The Chief testified he became aware of the investigation of Officer Grievant 

from Grievant’s wife and a friend of hers.  Mrs. Grievant and her friend claimed they were being 

harassed by Grievant and Grievant and a friend were recording her telephone conversations.  Chief 

referred both the wife and friend to the State Police to meet with a Detective and the Sergeant.  State 

Police investigators kept the Chief advised of their investigation and the Chief also talked to the 

Prosecutor’s office and, subsequently, a lawsuit was filed in the Federal Court by Grievant’s former 

wife suing Grievant and the Township regarding the taped telephone conversations. 
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At some point Mr. P., having no further use for the tapes, offered them to Grievant.  Grievant 

took possession of the tapes, and according to Grievant, hung the bag of tapes on a door at home and 

never listened to them.  On March 11, 1997, Grievant was charged criminally by the St. Clair County 

Prosecutor with one count of eavesdropping on a private conversation in violation of MCL 

750.539(c) and one count of use or divulgence of information unlawfully obtained in violation of 

MCL 750.539(e).  According to the record, the last investigative note by the State Police was dated 

October 4, 1996, wherein lab results revealed no latent prints or evidence.  A Request to Charge was 

filed by the State Police Detective Sergeant with the County Prosecutor on October 7, 1996.  

Somewhat later, on March 10, 1997, the Sergeant obtained a statement from Mr. P. and later a felony 

warrant was filed charging Grievant with violating the Michigan criminal statutes.  A County District 

Court found reasonable cause to believe that a crime had been committed and bound Grievant over 

for trial before the Circuit Court on July 28, 1997.   

When the felony warrant for the Grievant was subsequently issued, the Chief advised 

Grievant of the situation and that there would be a hearing held to determine what to do.  On 

March 20, 1997, approximately 5 ½ months after the Sergeant requested the prosecutor to charge and 

19 ½ months after the date of the offense cited therein, the prosecuting attorney sought to charge 

Grievant.  The Chief (Exhibit 5) completed his investigation relying on the State Police report and 

advised Grievant of his alleged misconduct and that Grievant would have an opportunity to respond 

at a hearing to be held on March 25 at the Employer’s Township offices.  The letter of the Chief cites 

several sections of the Township Police Department Code of Conduct and rules and regulations.  

Among other rules cited, the Chief referred principally to the section governing malfeasance: 
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However, the most appropriate section under the rules and regulations 

governing this circumstance is that of “malfeasance” on page 16.  That 

section reads:   

 

“An employee shall not commit the act of malfeasance by evildoing 

or ill conduct.  It is defined as the commission of some act which is 

positively unlawful.” 

 

The Chief went on to note that: 

As a result of the State Police investigation and the review by the County 

Prosecutor’s Office, a decision has been made that there is probable cause to 

believe that Officer Grievant has, in fact, committed an unlawful act by 

violating State Statute as alleged specifically in the warrant. 

 

As a result of the charges set forth in the Chief’s letter, a hearing was held on March 25 and 

Grievant was provided with all of the appropriate documents underlying the criminal charges.  At the 

hearing, the Grievant was given an additional day (until 5:00 p.m. on March 26) to provide any 

additional information which the Grievant wanted considered on his behalf before the Chief made 

his disciplinary decision.  Based upon his investigation, the Chief concluded in his letter of 

suspension of March 27, 1997, as follows: 

After carefully reviewing all of the information available to me, including 

anything you wish me to consider on your behalf, I have made my decision;  

 

Effective March 27, 1997, you are suspended from the Township 

Police Department without pay while the criminal charges are 

pending.  Your employment status will be reviewed further at that 

time.  You are also ordered to surrender your building key to myself 

or a Sergeant immediately.  Your access to the Police Department is 

restricted to the lobby area only, unless other access is authorized by 

myself. 
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Thereafter the County Circuit Court issued an opinion and decision dated March 20, 1998, 

(slightly over two years from the date of the alleged offense cited in the complaint) dismissing the 

charges against Grievant.  The Court’s opinion was based on “counsel’s written briefs and oral 

arguments and upon the preliminary examination transcript.”  No trial was held before the Judge and 

no witnesses testified.  According to the Court, Mr. P. had testified at the preliminary examination 

hearing telling a Detective that Grievant was aware of Mr. P.’s taping and Grievant said to “keep on 

top of things and let him know if anything bad was going to happen.”  The Judge found that a 

reasonable reading of the transcript gave rise to a factual issue regarding whether Defendant’s 

directive to “keep on top of things” caused Mr. P. to continue taping.  The Court concluded that it 

did and that, therefore, there was probable cause to believe that Defendant procured Mr. P. to 

continue taping these conversations in violation of Michigan law.  The Court also concluded that 

there was reasonable cause to believe that Grievant divulged the contents of the tapes to a third party, 

i.e., the Friend of the Court, which would be making a recommendation with regard to a child 

custody dispute between Grievant and his wife.  According to the Judge, the preliminary transcript 

indicated that Mr. P. testified that he believed Grievant asked for the tapes for the Friend of the 

Court’s use.  While finding that certain paragraphs of the Affidavit filed in support of the Search 

Warrant were false and that another paragraph was drafted with reckless disregard for the truth, the 

Judge nevertheless concluded that probable cause existed to believe that Defendant had violated the 

Michigan statute in two respects.  However, the Judge went on to conclude based on existing Sixth 

Circuit Court of Appeals authority (McKamey v Roach, 55 Fed 3d, 1236 (6th Cir 1995)) that Mrs. 

Grievant's conversations were not within the purview of the statute since (1) they included a 

reconstruction of a conversation from the interception of radio waves from a cordless telephone and 
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(2) a person does not have a reasonable expectation of privacy on a cordless telephone due to the 

ease in intercepting their transmission.  Accordingly, the charges against Grievant were dismissed. 

Other facts are either contested or slimmer in impact or importance.  Two witnesses appeared 

at the hearing:  the Police Chief and Grievant.  The Chief made certain determinations in reaching his 

disciplinary decision based upon findings in the State Police Investigative Report.  Grievant did not 

respond to those facts in the hearing or at any other time prior to the arbitration hearing, relying 

instead upon the advice of counsel and upon his Fifth Amendment rights.  The Chief, for example, 

relied on the State Police Report representations that Grievant had disclosed the contents of the 

telephone call tapes to the Friend of the Court.  While Grievant denied at the hearing that he did any 

such thing, he claimed instead that he had his own message machine tape recording wherein his wife 

had indicated to him that she would be fleeing the State.  None of the tapes (Grievant’s or Mr. P.’s) 

were produced at the arbitration hearing nor were the State Police investigators offered as witnesses.  

The Chief testified that other members of the Department were upset about Grievant’s 

conduct, that there were negative articles in the newspaper, and that individuals in the community 

were similarly upset.  None of these individuals or articles were offered in evidence.  The Chief 

concluded that the Grievant had either procured Mr. P. to continue with the tape recording or had 

done nothing to disabuse him of that activity.  The Chief also relied on the two count felony warrant 

charging Grievant with eavesdropping and eavesdropping/divulging information.  The Police Chief 

concluded that the conduct with which Grievant was charged had occurred.  The Chief also 

concluded that the Department had been turned upside down, that Officer Grievant never denied the 

conduct, and that there was mistrust toward the Grievant.  Due to the serious conflict in Grievant’s 

divorce case along with the alleged abuse of power, the Chief concluded it would be unwise to 
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continue Grievant’s employment.  He also indicated he was concerned about the fact that some of 

this occurred on duty, however no proof to that effect was offered. 

On cross-examination the Chief testified that there were several Department rule violations 

that occurred which had little to do with the warrant being issued and he stated that his decision 

would still be the same regardless of the criminal warrants.  The Chief acknowledged that he never 

interviewed any of the witnesses referenced in the State Police Report and further acknowledged that 

the Grievant told him “I am innocent and will be exonerated of these charges.”  In addition, the Chief 

acknowledged that he was aware the charges had been dismissed and that no steps had been taken to 

either reinstate Grievant or reassess  his situation.  The Chief worked until June 30, 1998, based on 

the resignation he gave to the Township in May of this year.  He was not aware that Grievant’s 

benefits were being terminated and he had no conversation with the Grievant about reinstating him.  

Further, the Chief had no discussions with the Township about reinstating Grievant after the Circuit 

Court decision dismissing the charges.  When asked why he and/or the Township did not reconsider 

after the Judge’s decision, the Chief testified that he decided to let the arbitration process run its 

course. 

Officer Grievant testified that his next door neighbor, Mr. P., told him of the tapes but that he 

never requested that Mr. P. make tapes for him.  He said he also told Mr. P. to let him know if 

anything else happened and to go to the Prosecutor.  According to Grievant, Mr. P. offered him the 

tapes because he had no further use for them.  Grievant testified he simply kept them in a plastic bag 

hung on the door at his home and that he never listened to the tapes.  In response to the charge that 

he listened to the tapes because that was the only way he could know his former wife was pregnant, 
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he said that he learned that from his son while talking to him on the boat.  He said his son told him 

what the name of the new baby would be. 

Grievant first became aware of the investigation by the State Police when a search warrant 

was served on August 16, 1996, but he had no idea that his Department was aware of the incident.  

Grievant testified he only became aware the Department was concerned about his conduct in March 

of 1997 when he was placed on administrative duty and, at that time, said he was first aware that his 

job was in jeopardy.  Grievant apparently chose to reveal none of this to the Police Chief or any other 

commanding officer in the intervening seven months. 

According to the Grievant’s testimony the charges against him were dismissed on March 20, 

1998, because the Judge determined he did no tape recording and did not divulge the contents of the 

tape recording.  Grievant was quite mistaken as to his reading of the Court’s Opinion.  It is clear that 

the Judge’s Opinion found there was probable cause to believe Grievant both procured the tape 

recording and divulged it.  Upon receiving the Court’s decision, Grievant contacted the Department 

and provided a copy of the opinion to the Department.  According to the Grievant, the Police Chief 

did not want to meet with him (according to others with whom he spoke).  He then spoke to his 

supervisor and gave him the Judge’s Opinion.  He asked his supervisor what would happen (the 

Supervisor was present at the arbitration hearing but did not testify) and the Supervisor said he would 

get back to him.  The Supervisor never got back to him.  Grievant then came into the Department in 

June to speak with the Police Chief as to what was going on (at that time a new Chief was in office) 

and was told that they didn’t have an answer and the Chief would talk to the Supervisor.  The 

Supervisor then said the Prosecuting Attorney was appealing the dismissal of the criminal charges, 
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that they considered the charges still pending, and that the Township Board decided to stop all 

benefits on July 1, 1998.   

Grievant testified on direct examination that his prior disciplinary record had no suspensions 

but that he got a letter of discipline for missing a court date but “nothing else that stands out.”  When 

asked why he didn’t furnish more information on the particulars of his case to the Police Chief, the 

Grievant responded that he did not do that on the advice of counsel.  Grievant also stated that he did 

not consider his conduct to be improper and, further, “If it’s not illegal it’s not improper” according 

to his belief. 

On cross examination, however, Grievant became more forthright and acknowledged that he 

had had prior disciplinary problems at the Department.  There had been a prior complaint by his wife 

in 1992 but Grievant said he was not removed from active duty as a result of that complaint.  When 

asked if officers were sent to his home to investigate that complaint, Grievant had a very hazy 

recollection of that and was evasive in his answer.  Grievant recalled that he was sent for a 

psychological test and was placed in counseling but was not disciplined.  On other occasions, 

however, he was disciplined.  Grievant was given a formal reprimand on April 20, 1990, for not 

having a report in and on September 25, 1990, based upon a citizen complaint.  On September 19, 

1991, he was reprimanded for failure to appear in court.  According to the Grievant, this written 

reprimand was supposed to be pulled and verbal reprimand put in its place.  None of those 

documents were introduced at the hearing.  Grievant was further reprimanded on June 18, 1992, for 

failure to wear a tie.    Grievant was disciplined on December 4, 1995, for conduct he had previously 

been warned about regarding asking officers to pick him up at the island on the way to or from work. 

He was reprimanded on June 11, 1996, in written form for not punching his time card.  Grievant was 
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also reprimanded on that same day for failure to follow the OUIL arrest policy, which Grievant said 

he did not recall.  Grievant received another written reprimand on February 7, 1997, for improper use 

of a vehicle.  Finally, on March 25, 1997, he was given a written reprimand on his inside duty when 

he was 80 minutes late for work and then went out to breakfast (according to the reprimand). 

 

 Issues Before the Arbitrator 

 

Before considering the evidence adduced at the hearing, it is important to define the issue 

before the Arbitrator.  While the parties have not stipulated as to that issue, it would appear that the 

following questions are presented: 

1) Was the suspension of the Grievant based on just cause? 

 

2) Is the continuation of the suspension, pending the Prosecutor’s appeal of the 

dismissal of the criminal charges to the Court of Appeals, based on just cause? 

 

3) Did the Township, in effect, discharge Grievant by not responding to his inquiries as 

to what the Township intended to do after the Judge made his decision in March and 

finally stating they were going to let arbitration run its course; and if so, was there 

just cause for the discharge? 

 

Suspension - Just Cause 

The timing of this case obviously presents unique problems not usually attendant to other 

suspension cases.  That is, typically suspensions last for a short period of time until an investigation 

or other proceeding can be concluded in the near future and upon which future action can be 

predicated.  In this case, Grievant was suspended on March 27, 1997, on the basis of pending 

criminal charges which were not resolved until the Circuit Court Judge dismissed those charges on 

March 20, 1998, a year later.  Obviously no one anticipated that it would take that long for criminal 

charges to be resolved, including the Police Chief, who testified at one point that he was concerned 
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about the lack of progress.  There was clearly no evidence that the Township or the Grievant did 

anything to prolong or delay the resolution of the criminal charges.  For that reason, one must 

examine the underlying reasons for the suspension to determine whether there was proper cause to 

impose the suspension based on the information and facts known to the Police Chief at the time the 

disciplinary action was taken.  Undoubtedly the Police Chief was concerned because of the 

disruption to his Department (turned upside down) and the unrest of which he was aware in the 

community.  He also had a State Police investigative report and two pending felony charges against 

the Grievant.  The Chief had sufficient grounds on the Department rule violations to impose a 

suspension apart from the pending criminal charges.  The Code of Conduct admonished Grievant to 

not engage in “conduct unbecoming” which brings the Department into disrepute or reflects discredit 

upon the individual, requires an officer to use discretion so that his professional conduct is 

unquestioned, requires personal behavior beyond reproach, and finally cautions officers to conduct 

their private lives in a way which does not bring discredit to them or the Department (Jt. No. 3, pp. 6, 

10, 13, and 17).  These rules furnished more than sufficient basis for Grievant’s suspension given  

the facts known to the Chief in March 1997.  The question thus arises as to whether those 

Departmental rule violations were sufficient to justify a suspension from March 27, 1997, to 

March 20, 1998, the date of the dismissal of the criminal charges.  Under the circumstances of this 

case, I find that the suspension was not unreasonable and may stand.  First, the Grievant knew, or 

should have known, or should have sought advice, long before discipline was imposed that he was 

operating either over the edge or at the very edge of the law.  After all, a search warrant had been 

issued and certainly he was aware of the reason for that search warrant.  Grievant took no action to 

advise his commanding officers of his situation, nor did he express any proper understanding of his 
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misconduct at the arbitration hearing when he said that unless it was illegal, he saw nothing wrong 

with it.  Grievant’s conduct, as the Police Chief found, was totally unacceptable conduct for an 

officer of the law.  While in an ordinary case a suspension of one year is unduly long, given the 

seriousness of Grievant’s misconduct I do not find it to be unreasonable.  In addition, Grievant was 

less than forthcoming during the arbitration hearing when testifying about his prior discipline and 

some of his explanations of what occurred stretch credulity (i.e., he didn’t care enough to listen to the 

taped death threats against him).  Grievant had a prior incident again involving a domestic dispute 

with the wife from whom he is now divorced.  In addition, he had several other disciplinary notices 

and while not amounting to suspensions, were nevertheless not admirable.  For those reasons, I 

conclude the suspension of almost one year (March 27, 1997 - March 20, 1998), while severe, will 

impress upon Grievant the seriousness of his misconduct and his cumulative disciplinary record. 

Suspension Continuation During Appeal to Michigan Court of Appeals 

Even if one does not consider this a discharge because such formal action has not been taken 

by the Employer, the reason for the suspension has ended, i.e. the criminal charges have been 

dismissed.  The pending criminal charges were the primary basis for the suspension in the Chief’s 

March 27, 1997, order of discipline.  Employment situations are not matters to be kept up in the air 

indefinitely or for unduly long time periods.  To await the outcome of further appeals denies 

employer and employee alike some certainty that both require.  In a real sense, this case is already 2 

½ years old in view of the May 1996 date cited in the complaint to the State Police.  Moreover, no 

one testified that their intention in suspending Grievant “while the criminal charges are pending” 

included appeals to the Michigan Court of Appeals and perhaps beyond.  The fact of the matter now 

is no criminal charges are pending in any event.  Continuation of a suspension under these 
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circumstances would be tantamount to discharge (which I cannot sustain for reasons which follow) 

and, given the gravity of the one-year suspension I have found appropriate, cannot be justified given 

the dismissal of the charges and the Employer’s refusal to reassess the matter further as it committed 

to do. 

Discharge for Just Cause 

The Employer’s inaction or continuation of the suspension is tantamount to a discharge given 

the passage of events.  The question remaining is whether it finds a just cause basis.  It could be 

argued that by suspending the Grievant, the Employer merely forestalled any ultimate disciplinary 

action until the ultimate outcome of the criminal proceedings, including appeals.  That is if the 

criminal proceedings had resulted in a conviction of Grievant, the Employer could have proceeded 

on the basis of that conviction to turn the suspension into a discharge.  The Employer may contend 

that even without that conviction, it still retained the right to re-assess the remaining Department  

rule violations absent the criminal conviction to determine whether discharge was appropriate.  It is 

too late for that kind of deliberation and it is compounded by the Employer’s refusal to make a 

decision discharging the Grievant when it was presented with the Judge’s findings by the Grievant 

himself.  Once the criminal charges were dismissed, the Employer was obligated by its own written 

order of discipline to re-assess the situation.  It did not do that.  Through the Police Chief, the 

Employer decided initially not to impose a termination based on the Department rule violations.  It 

would be more than a little tardy to allow the Employer to rely on that more than a year after it first 

considered the matter in its order of discipline in March 1997.  In other words, if discharge was 

warranted, it was warranted on the basis of the other allegations on March 27, 1997 - a decision the 
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Chief chose not to make for whatever reason.  In addition, the evidence produced at the hearing was 

not sufficient to carry the Employer’s burden for discharge as indicated below. 

There is an additional reason why discharge is not appropriate.  The evidence presented at the 

arbitration hearing was largely hearsay based.  There were nearly a dozen witnesses who, at one time 

or another, were interviewed by the State Police in its investigation.  None of these individuals were 

called as witnesses by the Employer who has an obligation to prove, at least by a preponderance of 

the evidence, if not by clear and convincing proof in a discharge case predicated upon criminal 

charges, that the Grievant was involved in conduct which violated the Department’s rules and 

justified discharge.  Some brief discussion of the nature of this hearsay evidence is warranted. 

To the extent the police report contains statements of fact beyond the investigator’s personal 

knowledge, the police report relied upon by the Chief is clearly inadmissible hearsay under the 

Federal Rules of Evidence.  Most of the State Police report contents constitute inadmissible hearsay 

because they are based upon statements of witnesses given to an investigator who then compiles a 

written report and neither the investigator nor any of the witnesses were produced at the hearing.  A 

discharge case cannot be based solely on inadmissible hearsay. 

Police reports may be excepted from the hearsay rule and, thus, are admissible under Federal 

Rule of Evidence 803(8).  See Miller v Field, 35 Fed 3d 1088, 1091 (6th Cir 1994).  However, in 

order to be admissible under that rule, the report must consist of a set of factual findings and those 

findings must be based upon the knowledge or the observations of the preparer of the report.  Bright 

v Firestone Tire and Rubber Co., 756 Fed 2d 19, 22 (6th Cir 1984).  In other words, the 

investigator’s personal knowledge of the facts contained in the report is necessary for the police 

report to qualify for the 803(8) hearsay exception.  In the present case, most of the statements 
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contained in the police report are outside the scope of the investigator’s personal knowledge.  Unlike 

a police report of an accident scene, where an investigator views the scene and records evidence 

firsthand, the statements in this police report in the present case consist almost wholly of factual 

statements made by third parties.  The inclusion of these statements in a police report does not render 

the statements any more reliable than ordinary hearsay.  Thus, separate hearsay exceptions do not 

exist for the bulk of the third party statements contained in the report -- the factual findings contained 

in the police report are to a very substantial degree inadmissible hearsay.   

The report’s factual findings regarding the investigator’s discovery of evidence through 

search warrants is entitled to a hearsay exception under 803(8).  Those statements reflect the personal 

knowledge of the investigator.  Thus, for example, the fact that the tapes may have indicated 

Grievant’s knowledge that his wife was leaving the State or was pregnant may not be used to prove 

that was the case but at least to show that Grievant had knowledge of that information.  Further 

complicating the matter, however, is that the tapes were never played at the arbitration hearing nor 

was there any specific testimony as to what those tapes actually contained with respect to what 

Grievant’s wife actually said or was planning to do. 

Clearly, hearsay may be received in arbitration cases but a case based almost entirely upon 

hearsay does not sustain the Employer’s burden of proof in discharge or discipline cases.  For 

example in the City of Pembroke Pines, 93 LA 365 (Cantor, 1989) the employer police department 

issued a written reprimand to a male officer “for conduct unbecoming an officer” based upon the 

reports of two female dispatchers that the male officer had sexually harassed them.  The male officer 

brought a grievance regarding the reprimand and at the arbitration hearing, the employer presented 

“an array of evidence” regarding the grievant’s actions which consisted entirely of hearsay statements 
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contained in an investigator’s report of the grievant’s misconduct.  The union argued in that case that 

the employer’s presentation of hearsay evidence denied the grievant an opportunity to cross-examine 

the individuals who made the statements against him.  The arbitrator overturned the grievant’s 

reprimand on the basis that the employer failed to produce sufficient credible evidence to meet its 

burden of proof, noting “that if the witnesses had appeared, the accusations might have been 

proven.”  City of Pembroke Pines, 93 LA at 367.   

Other cases have engaged in similar reasoning and have sustained grievances where the 

employer’s case consisted wholly or substantially of hearsay evidence.  In Marshfield Nursing and 

Rehabilitation Center, 107 LA 188 (Cerone, 1966) the arbitrator overturned the nursing home 

employer’s discharge of a nurses aide.  The employer had discharged the aide because she allegedly 

verbally abused a patient by telling a patient to “shut up.”  At the arbitration hearing, the employer 

produced a witnesses who testified that two other employees had reported to her that the grievant had 

made the remark in question to the patient.  The arbitrator, quite properly, found such hearsay 

evidence insufficient to carry the employer’s burden of proof, noting as follows: 

Here the assertions by the witnesses (to the grievant’s conduct) as testified to by 

Sippl should be considered hearsay and given little weight, especially when the 

company could have easily produced the witnesses.  It is the arbitrator’s decision that 

the company failed to meet its burden of proof because it relied on hearsay evidence 

to prove its case  .  .  .   

 

.  .  .  The problem with such evidence is that it is not subject to cross examination of 

the declarant.  (Wigmore on Evidence, Section 1173, p 302).  As Wigmore explains, 

“testimony on the stand is the best in the sense that it is not regarded as trustworthy 

until it has been subjected to the test of cross examination.”  Id at 303. 

 

107 LA at 192.  See also Advance Circuits, Inc., 106 LA (BNA) 353, 355 (Daly, 1996) (“discharge 

cannot be upheld solely upon hearsay” but finding sufficient evidence to uphold grievant’s 
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discharge.)  In considering the appropriateness of discharge in this case, the Employer would need to 

rely very extensively upon hearsay evidence to support any such decision.  The Employer 

presumably had the ability to call some of the witnesses upon whose police report statements it relied 

but the Employer presented the Grievant no live witnesses to cross examine.   

In addition to the foregoing, pursuant to Garrity v State of New Jersey, 385 US 493 (1967) 

and subsequent cases, a police officer who was subject to an internal employment investigation and a 

criminal investigation of his misconduct need not incriminate himself in the course of his employer’s 

investigation absent notice of the extension of Garrity rights to the employee.  Garrity rights ensure 

that any statements the officer makes to his employer during the course of the employer’s internal 

investigation will not be used against the officer in any pending criminal investigation.  If the 

employer extends Garrity rights to one of its officers and the officer refuses, the officer’s refusal 

constitutes separate grounds for dismissal.  In the instant case, no evidence was offered that the 

Employer ever notified or extended Grievant his Garrity rights.  Thus, in light of the pending 

criminal investigation of Grievant’s conduct, Grievant was under no duty to disclose information and 

possibly incriminate himself in the course of the Employer’s investigation.  Arbitration cases 

similarly recognize that an employee’s silence or refusal to disclose information to his or her 

employer due to a pending criminal prosecution should not weigh heavily against the employee.  For 

example, in Northmont City School District, 110 LA (BNA) 27 (Goldberg, 1998) the arbitrator held: 

[T]he grievant should not be penalized for adhering to the advice of her attorney to 

remain silent when there was a police investigation pending.  The Employer could 

have reasonably expected the Grievant to cooperate if she was offered immunity from 

criminal prosecution but no such immunity was offered to her.  Established case law 

is clear that, absent the granting of immunity, an employee is not required to forgo his 

or her constitutional right not to criminate himself or herself as established by the 

fifth amendment.  See Jones v Franklin County Sheriff, 52 Ohio St 3d 40 (1990). 
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110 LA at 27. 

The Police Chief chose to predicate Grievant’s suspension upon the Department rules and to 

an even larger extent on the pending criminal charges.  Once those criminal charges were resolved in 

Grievant’s favor, to say discharge or a continued suspension was still appropriate would be a stretch 

indeed; particularly where more than a year had already passed, the evidence against Grievant is 

largely hearsay, and the Employer committed in writing to review Grievant’s employment status at 

the conclusion of the pending criminal charges. 

It is true as the Employer and the Chief observed that a police officer’s conduct should be a 

model for the community.  On the other hand, that doesn’t mean an officer should leave his rights at 

the station door when he is involved in a divorce or any other civil proceeding.  Grievant had every 

right to contest custody and such contests are seldom placid.  Without doubt, Grievant used bad 

judgment in participating in his neighbor’s ventures in taping his wife’s phone calls.  One could 

observe, however, that the events of this divorce which spilled into the workplace were not that 

remarkable when compared to many, many other divorces involving custody fights.  While not 

relevant to Grievant’s work misconduct, it should be observed that this whole unfortunate 

misadventure began after Grievant’s wife apparently knew of Mr. P.’s ability to tape her calls and it 

was her fiancee who initiated the criminal charges against Grievant.  In short, Grievant did not 

initiate the events which lead to him being criminally charged and his misconduct was confined to 

the taping incident, which while not insignificant does not impress one as being egregious given 

Grievant’s initial bystander role. 
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 Award 

 

The grievance is therefore granted insofar as the Grievant is reinstated as of  March 20, 1998, 

with all back pay and benefits to that date less any interim earnings between March 20, 1998, and the 

date of reinstatement.  The Grievant’s suspension from March 27, 1997, until March 20, 1998, will 

stand with no back pay or benefits for that period.  Given Grievant’s misperception or 

misunderstanding of his duties and responsibilities as expressed at the arbitration hearing that if it is 

not illegal it is not improper, I will further condition Grievant’s reinstatement on enrollment in 

counseling or other appropriate course which the Department believes will assist the Grievant in 

understanding more properly his duties and responsibilities.  Such a program, course, or counseling 

may be imposed for up to one year from the date of Grievant’s actual return to the Department. 

I will, according to the parties agreement, retain jurisdiction to determine any back pay or 

benefits only in the event of disagreement.  Grievant will furnish appropriate documentation of any 

interim earnings. 

 

Respectfully submitted 

 

 

 

               

THOMAS J. BARNES, ARBITRATOR 

P.O. Box 352 

Grand Rapids, MI  49501-0352 

(616) 336-6621 

 

 


