Arbitration Instructions
1. Send e-mail to arbitrator. (See arbitrator assignments on page 6 of this document.)
2. Go look at model EVIDENCE BOOKS in library and prepare 3 Evidence Books (One for the arbitrator and one for each team) that include:

.

· CBA provisions at issue (Joint 1)
· ER Rules (Joint 2)

· Grievance (Joint 3)

· Grievance Answer (Joint 4)

· Letter of Discipline (Joint 5)

· Other Prior Discipline (Joint 6)

· Anything the ER wants to put in (ER 1, ER 2, etc.)

· Anything the Union wants to put in (Union 1, Union 2, etc.)

· All Arb or Court Awards that you rely on should be in the back of the book. These awards are not evidence but one section should be marked as Awards for Union and the other should be marked as Awards for the ER for the convenience of the arbitrator. (In case the arbitrator wishes to review them.)
3. Prepare your opening statement (short statement that explains the facts of your case, the arbitration awards that apply and the remedy you request (ER: Deny the grievance.  Union:  Reinstate the EE and give her back pay).

4. CASE BOOKS:  Both ER and Union should have a Case Books (These are NOT Evidence Books) with their opening statements, questions (direct and cross examination questions) and closing statements. Please TYPE all of these documents. Nobody sees this book but YOUR side. So there are actually two books to be prepared. The Evidence Book (3 copies- one for the arbitrator and one for each side) and YOUR case book (1 copy for your group).

5. In a just cause case the ER goes first and asks the direct questions of its witnesses. After each witness the Union may cross examine the ER’s witness. In a non just cause case the UNON goes first.
6.  Example Case Just Cause:

Jane was a teacher. She was mad at Amy, a fellow teacher and best friend, because she saw Amy kiss Jane’s husband, also a teacher, a few minutes ago between classes. So Jane walked up to Amy and hit her in the head w/a book and said, “You are a total slut and a home wrecking bitch.” Amy fell to the floor, got up, and ran away.  Jane’s supervisor saw the whole thing and reported the matter to HR.  After an investigatory interview Jane was suspended for 30 days.  According to HR she normally would have been fired because of a zero tolerance for violence rule but she had a clean employment record for 20 years.
7. Procedure for arbitration:

A. Both parties introduce themselves. If you shake hands do so firmly and do not, under any circumstances, use a fish shake. That starts you out looking wimpy and intimidated.
B. Parties sit on opposite sides of the table and put a chair near the arbitrator’s seat for the witnesses. (The arbitrator’s seat is located at the end of table.)
C. The ER makes an opening statement  

i. These are the facts

ii. She violated these rules

iii. The discipline is fair because….
iv. We rely on these cases (brief summary of facts of those cases and holdings)

v. Use the white board to tell the arbitrator exactly what you are going to prove. At the end of the case point out that you have proven each point placed on the white board.

vi. We ask for this remedy. (Deny the grievance)
vii. Thank you Mr./Ms. Arbitrator

D. The Union makes an opening statement
i. These are the facts

ii. The ER violated these CBA provisions

iii. The discipline is not fair/she did not violate the rules. (If there are any procedural problems mention it now.)
iv. We rely on these cases

v. Use the white board to tell the arbitrator what you are going to prove. At the end of the case point out that you have proven each point placed on the white board.

vi. We ask for this remedy. (Grant the grievance and give her Backpay.)
vii. Thank you Mr. /Ms. Arbitrator.

8. ER’S CASE:   

A.  ER asks questions of supervisor. (USE THE WHITE BOARD to diagram who, what, where, when and how).

B. Union is then allowed to cross examine the supervisor.

C. ER asks questions of Amy. (Use the White Board for details)  ALWAYS GET DETAILS!
D. Union cross examines Amy.  (Use white board)
E. ER asks questions of the HR person regarding how s/he came up w/the discipline

F. Union cross examines HR

G. ER tells the arbitrator that they have no more witnesses.
9. UNION’S CASE:
A. Union calls Jane and asks direct questions.(White board)
B. ER cross examines Jane.

C. Union calls union steward and asks him/her why union does not think discipline is fair.

D. ER cross examines steward.

10. CLOSING STATEMENTS:
A. ER goes first and using the white board says:

i. These are the facts we proved in the hearing.
ii. These are the rules that were violated.
iii. This is why the discipline is fair.
iv. We had just cause.

v. These are the inconsistencies in the union’s case.
vi. This is the remedy we request (Deny grievance).

B. Union goes second and using the white board says:

i. These are the facts we proved during the hearing.
ii. These are the K violations we just proved.
iii. There was no just cause.

a. Rule(s) not violated.

 
 
      b.   This is why the discipline is not fair. 
- inconsistent discipline 

- mitigating circumstances

- penalty too harsh

- no prior discipline/good long record w/ER

iv. This is the remedy we request (Grant grievance and back pay).

v. If you think there are any procedural problems w/the way the discipline was handled mention it in the opening and closing statement.

C. Thank the arbitrator and then ask the arbitrator for his/her opinion of who should win and why.
II. RULES OF THE ROAD:

A. One person from each side will work together to put the Evidence Book together.   (3 copies must be made).  These 2 people will not give the opening or closing statement.  Go to the library to view Evidence Books on reserve.
B. The person who does the opening may not do the closing statement.

C. All persons on the team MUST ask some questions during the hearing. 
D. If you need a few minutes to caucus during the hearing, ask the arbitrator for permission to leave the room for a minute.  Don’t do this more than once per team.  Keep it short.

E. Type up all your questions and put them in your Case Book.  Also type up your opening and closing statements.  Nobody sees this book but your team.  LOTS OF QUESTIONS. LOTS OF DETAILS.  WHITE BOARD.
III. WHAT ARE YOU TRYING TO PROVE?
· Always ask yourself as you prepare the case: What am I trying to prove?  What is the other side trying to prove?
· This will guide you on what questions to ask (or not ask).
· This will also help you in writing your opening and closing statements.
· Don’t even try to write these statements until AFTER you have all your questions written.

· Let the arbitration awards guide you in how to frame the case.

· Hearsay:  Often arbitrators do not use the rules of evidence like a court but they do not like a lot of hearsay.  If you have a signed document, you should have the person who signed the document at the hearing so that s/he may be questioned about the document.  If you have a claim that somebody said something key to your case that person should be available for questioning by both sides.

· Asked and answered:  If a witness has already been asked and answered a question do not keep asking the same question in hopes of getting a different answer. Try to discredit the witness through your witnesses.  Also, the other side will eventually object saying, “Mr. Arbitrator, this question has already been asked and answered.”

· Remember that the arbitrator is there to enforce the CBA and determine the credibility of the witnesses. Arbitrators obtain their authority from the CBA.

IV. PROPER ATTIRE FOR ARBITRATION HEARING
Look on BB in the CAREER SECTION for how to dress for the arbitration. You should look like you are going to an interview at a law firm or accounting firm. NOT CASUAL. Both women and men should wear jackets.  Shine your shoes and have your hair neat and pulled back from your face. No five o’clock shadow and not a lot of make-up.  No short skirts or lots of skin showing. Dress pants are fine for women. Men must wear ties. Do not wear a lot of jewelry.  This is not a party it is a serious business hearing. You are not supposed to look sexy you are supposed to look serious. If you have any doubts just think to yourself that you must look very conservative. 

V. USE OF WHITEBOARD
The more you use the white board the more you will make yourself think about the specific details and as a consequence you will come up w/more relevant questions.  Make this case come alive for the arbitrator.  It’s like you are telling a story from start to finish. Words and diagrams help the arbitrator understand.  Don’t be vague. Don’t make the arbitrator guess or assume. Be straightforward and speak in clear, concise sentences.
VI. BE COURTEOUS, POLITE AND CIVIL:
· To the arbitrator
· To the witnesses; and 
· To the other side
VII. Model E-mail to the Arbitrator

Date:  May 3, 2008

To:  smithg@aol.com
From: attica@gvsu.edu
Subject:  Arbitration Hearing on (insert date)
This e-mail is to inform you that the arbitration hearing you will be conducting for our class will be held on (insert day, date and time) in (insert room number and location).

Our team represents the employer and these are the two cases we will be relying on to prove our case:   Bishop #2 and Ott #1.  You may find these cases at the following web site address:  
http://www.gvsu.edu/arbitrations/index.cfm?id=555F2E15-EDD1-41D5-C2A10E2C01A02248
We look forward to meeting you at the hearing.  

Union Group #4

Anne Attica

Paul Stockey

Peter Mills

cc:  Other side and Prof. Swift
--------------------------------------------------------------------------------------------------------
VIII. Word to the Wise:  Hard Work Brings Good Luck
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