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Statement of the Issue


Whether the reduction in work hours of the grievant, conformed to the terms and conditions of the Collective Bargaining Agreement.

Pertinent Contract Clauses

COLLECTIVE BARGAINING AGREEMENT

Between

PUBLIC SCHOOLS

And

Union
2002 – 2005

ARTICLE 4 – EMPLOYER RIGHTS AND RESPONSIBILITIES

4.1 Management Rights.  The Employer hereby retains and reserves unto itself, without limitation, all powers, rights, authority, duties and responsibilities conferred upon it or vested in it by the laws and Constitution of the State of Michigan, or of the United States, and all rights and powers to manage and conduct the activities of the Employer and to utilize and direct its employees, except as otherwise expressly provided in this Agreement.  These powers, rights, authority, duties and responsibilities shall include but not be limited to the following:  work assignments, transfers, promotions, demotions, shift schedule, directing daily work, discipline employees, increase or decrease workforce, and specify the uniform provided such management rights/actions are not arbitrary or discriminatory.

ARTICLE 7 – SENIORITY AND LAYOFF

7.2 Lay-Off and Recall.  

7.21 In the event that the Employer determines that it is necessary to have a layoff or other form of reduction in force, the employer shall provide a minimum of ten (10) days notice to the employees in the affected classification.  Said employees shall have the right to remain in said classification on the basis of seniority.  Those employees unable to remain in the affected classification shall have the right to utilize their District-wide seniority to displace the least senior employee in the same and then the next lowest classification.  That displaced employee shall have the right to displace the least senior employee in the next lowest classification, and such process will continue until individuals are identified for the actual layoff.  Employees may only remain in the classification or displace the least senior employee in the next lowest classification.  For the purpose of this provision, employees shall be deemed to be in the classification in which they are actually performing duties and individual wage rates shall be inapplicable.

Employees shall be recalled in reverse order of being laid off.

ARTICLE 15 – GRIEVANCE PROCEDURE
15.4 Step Three.  If the written reply is not satisfactory, the aggrieved party may submit the dispute to the American Arbitration Association in accordance with its rules and regulations within five (5) days of receipt of reply.

15.41 The arbitrator’s powers are expressly limited as follows:

A. The arbitrator shall have no power or authority to alter, amend, add to, or subtract from the terms of this Agreement.

B. The arbitrator shall have no power to hear or decide issues other than the one expressly disclosed in the original grievance.

C. The arbitrator shall have no authority to hear or determine any dispute involving the exercise of a management function which is within the authority of the Employer.

D. The decision of the arbitrator shall be final and binding if within the scope of his/her authority.

Statement of the Facts

The grievant held a full-time position at the High School from September 20, 1999 until October 22, 2003, when his hours were reduced.  As a full-time employee, the grievant was scheduled for forty (40) hours per week as a custodian.  In October 2003, the school district made a decision to reduce a position at the high school by fifteen (15) hours per week.  The grievant, being the lowest seniority full-time employee in the building, was notified that his work schedule was to be reduced to twenty-five hours per week effective October 22, 2003.  


In October of 2002, the bargaining unit faced its first “reduction of force” and, therefore, the first time that the reduction in force language of the contract was ever used.  When that reduction occurred, it was clear that seniority was the determining factor governing those reductions.  Therefore, when the October 2003 reductions occurred, it was the assumption of the grievant and the bargaining agent that hours would be reduced from any lower seniority employee within their classification in order to preserve the full-time employment of the grievant.


The employer, however, determined that the district required positions that were either full-time (40 hours per week) or part-time (25 hours per week) in order to meet the operational needs of the district.  Therefore, when the district determined it needed to reduce a position at the high school from full-time to part-time, it was the grievant, with lowest seniority, whose time was reduced.  When the grievant was notified of the reduction in hours, he filed a grievance alleging a violation of the contract because part-time employees were hired to replace terminated part-time employees rather than giving the grievant additional work hours returning him to full-time status.


The employer rejected the remedy sought in the grievance and relies on the Managements Rights clause at Article 4 of the contract giving the employer the right to establish work assignments and shift schedules.  


The matter proceeded through the grievance procedure and was submitted to arbitration under the terms of the collective bargaining agreement and the rules of the American Arbitration Association.  The arbitrator was selected pursuant to the contract and those rules.  A hearing was held at the date and time indicated above.  The parties closed their case with post-hearing briefs.  There are no procedural issues baring a finding on the merits in this case.

Findings and Conclusions

The union argues that the terms and conditions of the contract were violated when the employer failed to assign the grievant an additional fifteen (15) hours a week of work by reducing the work schedule of lower seniority part-time employees.  It is claimed that the grievant, with greater seniority, has a right by contract to those hours necessary to preserve his full-time status whether those work hours are within the building of his primary assignment or not.


The employer argues that the sole duty and responsibility for providing custodial services rests with the employer. It is the employer right to determine the number of custodial positions needed and how many of those will be full-time or part-time.  Having the right of assignment, the employer is free to determine the placement and scheduling of custodians to meet the operational needs of the various schools throughout the district.  


The union argues that the right of the grievant to maintain his full-time employment by exercising his seniority is paramount. He should have the right to bump lower seniority part-time employees by taking part of their work week (i.e. three (3) hours per day times five (5) days per week) to return to his forty (40) hour per week status.  By doing this, he would maintain his additional work hours and the additional benefits that accrue to full-time employees.  While the union proposed possible assignment alternatives to accomplish this return to full-time status, the employer rejected them as not meeting the operational needs of the district.  


The issue before the arbitrator is whether the contract requires the employer to reduce the hours of lower seniority part-time employees to return the grievant to his full-time status.  A careful reading of the contract does not lead the arbitrator to this conclusion.  


While the contract recognizes the importance of seniority in determining which persons will be displaced in a reduction of force, it does not restrict the employer from determining the staffing patterns necessary to meet the operational needs of the district.  The employer has preserved, at Article 4 of the contract, the right to determine work assignments, shift schedules and increases or decreases in the workforce limited only by the expressed terms of the collective bargaining agreement.  The employer has determined that the overall need for full-time employees falls short of the grievant’s position on the seniority list.  Therefore, the grievant has no contractual power to bump any of those full-time employees and secure his full-time position.

There is nothing in the contract, or the powers of the arbitrator, to compel the establishment of additional full-time positions by collapsing or reducing the hours of part-timers to preserve a full-time position for the grievant.  Should a full-time position become available, the grievant may exercise his seniority to secure that full-time position.  However, with all full-time positions filled by persons with higher seniority than the grievant, he has no contractual right to compel the employer to manipulate the hours of lesser seniority part-time employees in order to preserve his full-time position.

Award

The employer exercised its contractual rights to establish the number of full-time and part-time positions in the workforce.  The grievant lacks seniority to claim a full-time position.  The reduction in force from full-time to part-time did not violate the grievant’s contractual rights.  The grievance is denied.

_________________________________

C. Keith Groty, Ph.D.

Arbitrator

_________________________________
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