IN THE MATTER OF THE 

VOLUNTARY ARBITRATION 

BETWEEN

CITY  




CASE:  GLAZER #5
Employer 





(Sick Leave)
and
Union. 

ARBITRATION OPINION AND AWARD

ISSUE 

WAS THE GRIEVANT IMPROPERLY DENIED

RESERVE SICK TIME, AND IF SO,

WHAT SHOULD BE THE REMEDY?

The Grievant, the code enforcement officer, requested the use of reserve sick time on May 10, 2005 after she broke her left wrist in two places. She wrote: 

May 10, 2005 

City Manager: 

On May 7, 2005 I fell getting out of the shower at home and broke my 

left wrist in two places. The emergency room doctor put me in a cast 

and requested I see an Orthopedic Surgeon on May 10, 2005. He 

evaluated me and I am to return to his office Monday, May 16, 2005. 

At that time he will revaluate (sic) me and if the “two breaks” have 

shifted at all he will have to do surgery. If the “two breaks” have not 

shifted he will not have to due (sic) surgery and I would remain in the 

cast until my wrist is healed. I am requesting to use reserve sick time for the time that I have to be off. If you have any further questions please feel free to call me. 

Respectfully,

/s/

The Grievant
Code Enforcement Officer

The City Manager denied the request on May 13, 2005. He wrote: 

May 13, 2005 

To: The Grievant
On May 13, 2005 I received your request to use reserve sick days, 

due to your broken arm, an injury that was sustained on May 7, 2005 

at your home. Per clerical contract Article Twenty-Six Section 2 (I) 

RESERVE sick leave is to be in addition to, but not a part of 

CURRENT sick leave as herein otherwise provided. It is to used 

ONLY for long periods of illness of the Employee after all 

CURRENT sick leave. The City Manager who may grant or deny 

such requests for substantial reasons. 

While I sympathize with your injury, it is not a long-term illness. 

Please contact your supervisor SP to discuss your 

availability to come in and answer phones, wait on counters and 

proceed with some of your daily duties as Code Officer. At this time 

your current sick, vacation and personal days will be used while you 

are taking time off. If surgery is deemed a necessity by your doctor 

on Monday, we will entertain another request. The City Manager’s 

Office retains the right to approve or deny all requests for reserve sick 

leave. 

If you have any questions, please contact Sharon Pinch or myself. 

Thank you,

/s/

City Manager

Article Twenty-Six, paragraph I, on reserve sick leave states: 

ARTICLE TWENTY-SIX

SICK LEAVE PROGRAM

I. Additional Sick Leave shall be granted for each full year of 

service as herein defined, five (5) full working days for prior service 

after the incorporation of the City and for each year of 

service after July 1, 1951, but not to exceed a total of one hundred 

(100) days. Such sick leave shall be known as RESERVE sick leave 

and shall be granted on the basis of length of service free from any 

interruptions. This RESERVE sick leave is to be in addition to, but 

not a part of CURRENT sick leave as herein otherwise provided. It 

is to be used ONLY for long periods of illness of the Employee after 

all CURRENT sick leave has been used and then by written request 

to the City Manager who may grant or refuse same for substantial 

reasons. 
The Grievant wrote the City manager on May 16, 2006 and indicated that she would be reevaluated, but that surgery was not currently indicated. The Grievant once again requested the use of reserve sick time. She wrote: 

May 16, 2005 

City Manager: 

On this date I saw my Orthopedic Surgeon, he evaluated me and at 

this point everything is stable. However due to the severity of the two 

Colles fractures Dr. J. said he will have to continue to 

monitor me for two or three more weeks and will determine at that 

time if he will have to do surgery. 

I was put in a new cast this date and my next appointment is Monday, 

May 23, 2005. Dr. J. said I must be off work at least until 

June 20, 2005, therefore I am requesting to use Reserve Sick Time 

after my time is exhausted. 

Respectfully,

/s/

The Grievant
This second request for reserve sick leave was denied on May 18, 2005; however, the Grievant was offered uncompensated leave. The Grievant noted on May 24, 2005 that her doctor had authorized her to return to work on June 20, 2004. The Grievant was returned to work without 

restrictions by her doctor on June 21, 2004. 

A grievance was filed on May 27, 2005 protesting that the Grievant was improperly denied the use of reserve sick time. The City denied the grievance on the basis that her illness did not meet the requirements of Article Twenty-Six. 

An arbitration hearing was held on January 25, 2006. Testifying for the Union were: The Grievant and MA, Local President. Testifying for the Employer was 

The City Manager. Following a comprehensive presentation, the parties closed 

orally. 

BACKGROUND

The City Manager, testified that he evaluates requests for reserve sick time 

on an individual basis, and that he does not grant every request. He stated further that he did not consider the Grievant’s injury as being long-term as required by the contract. He further indicated 

that the Department was short-staffed due to other employees being on sick leave, and he felt that the Grievant could have returned to work on light duty to perform limited functions to assist the City, 

since it was shorthanded. The City manager also considered, what he regarded, as the Grievant’s negative attendance record. 

The City Manager noted that three other employees were off work at the same time as the Grievant. He said that had the Grievant needed surgery, he would have re-evaluated her request. The City Manager indicated that he gave another employee reserve sick time following back surgery. The City Manager testified that the Grievant had been previously granted reserve sick time for a 

different illness. 

The City manager stated that he regarded long-term illnesses as such things as major surgeries and heart attacks. He further said that the Grievant was a heavy user of sick time. 

MA, the Union president, noted that another employee was able to use six days 

of reserve sick time; however, this was in conjunction with 22 days of regular sick time. Another City employee, she noted, was allowed to use reserve sick time for seven days; again, these days 

were in conjunction with an additional 20 regular sick days. These two cases involved surgeries. 

The Grievant has 17 years of seniority as the code enforcement officer. She broke her left wrist on May 7, 2005 getting out of the shower. The Grievant advised the City on May 9 that she might need surgery; however, surgery proved to be unnecessary. The Grievant thought it was inappropriate for her to be denied reserve sick time in this instance, although she agrees that she has 

been previously denied reserve sick time. 

The Grievant said that when she returned to the doctor on May 23, she was advised that he was keeping her off work until June 20. The Grievant agrees that her sister works for the City and that she could have driven her to work. However, she contends that because she was taking vycodin 

and because she needed to elevate her wrist, she could not have worked on a light duty assignment. 

The Grievant was denied reserve sick time on February 13, 2003 for sinus surgery that would have placed her off work from February 18, 2003 through February 25, 2003. The request was denied on the basis that the City felt that she had not made a reasonable effort to keep her sick 

days on the books. This was not grieved. 

PERTINENT CONTRACT PROVISIONS 

ARTICLE SIXTEEN

GRIEVANCE PROCEDURE

... 

Step 7. The decision of the impartial Arbitrator shall be final and 

binding on all parties. The Arbitrator may not add to, subtract from, 

change or amend any of the terms of this Agreement and shall only 

concern himself with the interpretation and application of the terms 

of this Agreement. The expense of such impartial Arbitrator shall be 

shared equally between the Employer and the Union. 

POSITION OF THE UNION 

It is argued that the Grievant had reserved sick time on the books, and that she had no history of abusing reserve sick time in the past. The Union maintains that other employees, including the 

Grievant, had been permitted to use reserve sick time for either long or short term illnesses. Disparate treatment is alleged. 

POSITION OF THE EMPLOYER

It is argued that the contract does not confer an inherent right to use reserve sick time. The City also contends that there were substantial reasons for denying the use of reserve sick time in this 

instance. It is noted that the illness was of a short duration and that the City was short-staffed. Moreover, it is maintained that the Grievant had the ability to perform the light duty that was 

requested of her. 

The Employer argues that the Grievant had a history of attendance problems. Also, it is emphasized that the Grievant didn’t need to have surgery, thereby indicating that her illness was not 

of a severe nature. 

DISCUSSION 

The contract, in Step 7 of the Grievance Procedure, requires an arbitrator to base his/her decision on the language of the contract. Therefore, my obligation in this matter is to apply the 

language of Article Twenty-Six (I). This provision creates a three-step process which says that reserve sick time: 

...is to be used ONLY for long periods of illness of the employee after 

all CURRENT sick leave has been used and then by written request 

to the City Manager who may grant or refuse same for substantial 

reasons. 

The first requirement, that the illness be for a long period of time, was met in this case. The Grievant was disabled by her doctor from May 9 until June 20 to perform the regular aspects of her 

job. An illness of over a month would meet the test of being over a long period. 

The next test is that all current sick leave must be used. The Grievant had used all of her current sick leave when she applied for reserve sick time. 

The final part of the test is that the City manager may grant or refuse the application for reserve sick time for substantial reasons. The City manager, pursuant to the contract, could therefore refuse to grant reserve sick time to the Grievant. The contract clearly says that the City manager may refuse the request for reserve sick time. However, the crucial issue is whether the City 

Manager in this case refused the Grievant’s request for a substantial reason, which is another contractual requirement; if he did, the grievance must be denied; if he didn’t, the grievance must be granted. 

The Random House Dictionary of the English Language defines substantial as: “Of real worth, value or effect.” Therefore, the City manager could deny reserve sick time for valid, important reasons, but not for inconsequential ones. For instance, the City manager couldn’t deny 

reserve sick time because he didn’t like the contractual provision: the parties have agreed to provide 

for reserve sick time and the City manager cannot simply choose to disregard the agreement. 

In this case, however, the City Manager indicated that he denied the request, in part, because he was short-staffed due to other employees being off on sick leave. The Grievant was offered light duty to answer the phone with her good right hand. She had injured her left wrist and her sister was 

in a position to drive her to work, since she worked for the City. Her rehabilitation was taking place after work. It would seem that the Grievant could have performed the light duty requested by the 

City. 

The Grievant argues that the Vycodin that she was taking prevented her from working on light duty, but that was not medically established. Further, it was not shown that she would have been prevented from elevating her wrist while she sat at a desk. 

Therefore, because of staffing shortages and the need for the Grievant to perform light duties consistent with her injury, a substantial reason was presented for the City Manager’s decision to deny the Grievant reserve sick time. 

Disparate treatment was not established insofar as the Grievant, herself, had been previously been denied reserve sick time. Importantly, it was not shown that an employee had been granted reserve sick time under the circumstances of this case, where the employee had the ability to do light 

duty and there was a staffing shortage. As a result, disparate treatment was not established on this 

record. 

AWARD 

For the foregoing reasons, the grievance is denied. 

Mark J. Glazer 

Arbitrator 

March 13, 2006 
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