AMERICAN ARBITRATION ASSOCIATION CASE: BROWN #2

	In the Matter of the Arbitration Between:) SOMEPLACE PUBLIC SCHOOL DISTRICT ) -and‑

 UNION
	OPINION 

-and-AWARD 

Re: Classification of Sam TEA


The undersigned, Barry C. Brown, was mutually selected by the parties under the auspices of the American Arbitration Association to render an opinion and award in its case No. 54 39 0972 76. Hearing was held in the SOMEPLACE School Administrative Offices on December 20, 1976. The parties orally summarized their position at the hearing and thereafter the record was closed.

APPEARANCES:

For the Union:

AFSCME Staff

AFSCME Staff

Head Custodian Sam TEA, Grievant

ISSUE:


For the Board:

Director of Personal, 
Operating Supervisor

Did the employer violate the agreement when another employee and not the grievant was reclassified to a Maintenance III job?

Pertinent contract provisions:

Article 13, Paragraph D:

Seniority shall be on a classification basis, in

accordance with the employee's last date of hire. Article 13, Paragraph N:

Job assignments will be made by the employer. Any change of job assignments will not be made in an arbitrary and capricious manner.

Article 16, Paragraph A:

All promotional vacancies, all vacancies due to a termination or retirement, and/or newly-created positions within the bargaining unit will be posted for a period of five (5) working days.

Article 16, Paragraph B:

The employer will award the job on the basis of qualifications, skills, past performance, experience and seniority.

Article 16, Paragraph C:

The employer will select one of the three senior applicants for the job.

Article 16, Paragraph D:

If the senior applicant is not selected, he will be notified in writing as to the reason(s) for

his non-selection. His non-selection is grievable.

Article 20:

When a new job is created the employer will notify the union of the classification and rate structure prior to its becoming effective. In the event the union does not agree that the classification and

rate are proper, it shall be subject to a special conference.

STATEMENT OF FACTS:

An agreement was negotiated, between the parties to this dispute following the expiration of a former agreement, on October 28, 1975, in which the union proposed and management agreed that the seven maintenance employees would be reclassified into three classifications, Maintenance I, II and III. The seven

incumbent maintenance men were to be reclassified on the basis of new position descriptions which were to be drafted by management. The union representatives supplied some input into these job descriptions but the union never did formally ratify their contents in the special conference

meeting on April 2, 1976. Also, the grievant and his supervisor discussed his job duties in reference to the new job descriptions. When the men were informed by the employer of their new job descriptions and classifications, the grievant and two others grieved that they had been misclassified. The other two employees were successful in their grievances and they were moved up one classification level. The employer would not move up the grievant another level and this grievance ensued.

During the discussions with the union regarding the new classifications the union submitted a list which suggested how the seven maintenance men might be reclassified. The grievant was shown in a Maintenance II classification on that list. As a result of the original reclassification by the employer there were two employees in I, two in II and three

in III. When grievances were submitted and further reclassification granted for two employees this apportionment changed to one employee in I, two in II and four in III. If the grievant were successful in this grievance then five of the original

seven employees would be in class III. In 1974-1975 a maintenance

classification had an hourly rate of $3.90 per hour. The present salaries for these employees are: Maintenance I,

$4.00 per hour; Maintenance II, $4.20 per hour; and Maintenance
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III, $4.40 per hour. The Head Custodian now earns $4.37 per hour.

The employer established that the job description for

the classification of Maintenance II described ninety to ninety-five per cent (90-95%) of the work presently performed by the grievant. The union established that the grievant is a skilled employee that could probably perform the basic work required in a Maintenance III job assignment. The arbitrator concludes from the testimony of the witnesses of both parties that there was no intention that these jobs be posted. Rather the parties had agreed that the present employees would be evaluated on the basis of their job assignments and slotted by the employer in the appropriate job classification.

The union argues that the union had only made suggestions of possible classification assignments and had relied on the employer to take final action in accordance with the agreement. They assert that the job of Maintenance II should have been posted for bids and in the alternative if the employer had the right to reclassify that they should have awarded the higher classification to the grievant because of his greater seniority than others who were reclassified to a Maintenance III level.

DISCUSSION:

There was no newly-created job or vacancy which required posting under Article 16 of the agreement. The arbitrator concludes that the parties agreed in negotiations to reclassify several men based upon their job assignments. If the grievant were successful in securing a job posting, then all maintenance

jobs would have to be posted. Already two grievances were settled without a reposting. The acts of the parties since

the contract was consummated in the fall of the year 1975, clearly demonstrate that the parties did not intend that these jobs be posted. If they were posted the employers could select one of the top three senior applicants. From the record it would appear that their selection of Employee Orlando rather than the grievant would not have been a violation of the agree​ment.

The employer has broad rights under this agreement. Under Article 13(n), they may assign the grievant to his present job in the junior high school. Such assignment was not arbitrary

or capricious. The junior high school is not as demanding of the maintenance man assigned there as is the job in the senior high school. It is reasonable that the senior high school assignment would be rated a higher classification than the junior high school assignment.

The employer has the right under this agreement to make

job descriptions and to create new jobs. There is no limitation on such rights and they are a natural and residual right of management unless specifically limited by the terms of the agreement. Article 20 of the agreement does require that a special conference be called if the union does not agree about a classification or rate structure. In this case the union had just negotiated the classification and rates for the maintenance jobs. They were not "new" under this agreement. But a special conference was held on April 2, 1976, to discuss the job descriptions. The arbitrator concludes that the employer acted

in good faith by seeking the unions input, employing the unions suggested assignments and discussing the job descriptions with individual employees including the grievant. The employer acted consistently with its pledges made in negotiations. To have allowed the union a greater role would have forfeited management’s right to make the final decisions in this matter.

The employer would not have negotiated three levels of

a job classification if it were now required to reclassify nearly three-fourths of such employees to the top salary grade. This result would circumvent the bargain made at the negotiations table and in effect would amount to a forty cent ($.40) an hour increase to most of last year's maintenance employees. From the testimony of the parties it seems clear that the former classifi​cation group was to be uniformly divided into three levels of skill and responsibility and that the lower levels would receive a salary increase of only ten cents ($.10) or twenty cents ($.20) per hour. There was no mention of seniority being a prime ingredient of such reclassification. From the record as a whole, the prime criteria was to be what the various employees actually did on their jobs compared to a series of job descriptions pre​pared by the employer. The employees' potential skills or past experience do not seem relevant in such an application. In the future it seems clear that the grievant, based on his skills and experience, could move under the agreement to a vacant class III job. But the employer is not now required to reclassify him to a Maintenance III job even though he may be qualified to do it and he is more senior to other employees who are assigned

to a job classified as a Maintenance III job.

AWARD:

The grievance of Sam TEA dated June 18, 1976, is denied.

	January 31, 1977
	[image: image1.png]

	
	Barry C. Brown, Arbitrator
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