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As a general matter, courts give arbitration awards great 

deference and refuse to set aside such awards lightly. 

Bell v. Seabury, 243 Mich. App. 413, 422 (2000). One 

of the limited bases upon which a party can move to 

vacate an award is on the ground of evident partiality of 

the arbitrator. Under Michigan Court Rule 3.602, “on 

application of a party, the court shall vacate an award if 

[…] there was evident partiality by an arbitrator appointed 

as a neutral, corruption of an arbitrator, or misconduct 

prejudicing a party's rights.” Michigan courts have held 

that to establish evident partiality one must establish bias 

on the part of the arbitrator, which is “certain and direct” 

as opposed to “remote, uncertain, or speculative.” North 

American Steel Co. v. Siderius Inc., 75 Mich. App. 391, 

404 (1977). In Michigan, there are very few cases which 

discuss evident partiality. However, the available decisions 

addressing evident partiality demonstrate the value which 

courts place on upholding the integrity of the arbitration 

process, even when an individual arbitrator’s words 

or actions may imply partiality. Further, the available 

decisions demonstrate that courts are especially unwilling

to allow parties to rely on undisclosed, but perceived “beneficial bias” by an arbitrator. 

In the last thirty years, the Court of Appeals has issued only three 

published decisions involving a party moving to vacate an award due 

to the evident partiality of the arbitrator. The most recent decision 

involved an arbitration award in a child custody dispute. See Bayati 

v. Bayati, 264 Mich. App. 595 (2004). In Bayati, the record indicates 

that the arbitrator stated, With regard to plaintiff [the father], the arbitrator is convinced that he will take no positive action to create or maintain a good relationship between the minor children and defendant. His testimony reflects antagonism, an aura of male dominance as is historic in European or Middle Eastern cultures, and plaintiff’s 

general laissez-faire attitude towards his obligations, in general, 

and to defendant in particular. 

Id. at 600. 

In his motion to vacate, plaintiff claimed that the arbitrator’s 

statement represented evident partiality against him, based on his 

Middle Eastern ethnicity. 

The Court of Appeals disagreed. Initially, the Court noted 

that the arbitrator’s choice of words may have been “questionable,” 

and that a pejorative statement about any party’s ethnicity raises 

concern. However, the Court insisted that the arbitrator’s statement 

did not manifest “true bias” Id. at 601. To constitute true bias, the 

evident partiality must “be certain and direct, not remote, uncertain, 

or speculative.” Id. The Court found that the arbitrator meant 

to communicate that plaintiff’s behavior reflected an attitude of 

male dominance historically associated with European and Middle 

Eastern cultures; and further, that such an observation differed from 

a statement of evident partiality against all Middle Eastern men or 

against plaintiff specifically as a Middle Eastern man. As the Court 

summarized, “there is no concrete indication of bias, and any attempt 

to demonstrate bias would be mere speculation.” Because there was 

no direct, certain proof that the award was based on bias, and in spite 

of the “concern” raised by the arbitrator’s choice of words, the Court 

refused to vacate the award. 

In a recent unpublished decision, the Court of Appeals again 

addressed evident partiality. In Hirschberger v. Jamms Holding Co. 

LLC, 2007 Mich. App. Lexis 1073 (unpublished 2007), the parties 

who were involved in the failed sale of a tool and die business, entered 

into binding arbitration to settle their disputes. After a panel of 

arbitrators issued an award for plaintiff, defendant moved to vacate, 

claiming that one arbitrator, who also worked as a local judge, 

expressed evident partiality against defendant’s counsel. Defendant 

produced an affidavit from his counsel. According to the affidavit, 

the arbitrator also served as the judge in a legal malpractice and 

breach of fiduciary duty case involving defendant’s counsel. In the 

legal malpractice action, the judge stated, “he did not trust defense 

counsel and that he investigated defense counsel and gathered 

information supporting this belief.” Id. at 7. Defendant argued that 

evident partiality against his counsel provided grounds to vacate the 

award, just as if the arbitrator manifested direct bias against defendant 

himself. 

Again, the Court of Appeals disagreed. The Court reaffirmed that 

to vacate an arbitration award, proof of evident partiality “must not be remote, uncertain, or speculative.” Id. Because the defendant’s motion to vacate relied on bias toward his counsel, and not toward himself, the Court considered the alleged partiality too remote. Further, the Court noted that the judge made the referenced statements four days after the arbitrators issued the award. The time lag between 

the issuance of the award and the making of the statements, further 

underscored the Court’s differentiation between “certain and direct” 

bias versus “remote, uncertain or speculative” bias. The four-day time 

lag, compounded with the alleged bias being directed towards counsel 

(who was not a party to the arbitration), nullified the argument 

that there existed evident partiality. Instead, the Court advised, 

defendant’s claim better represented the sort of “peripheral, superficial or insignificant” relationships on which courts refuse to vacate. North American Steel Co. v. Siderius Inc., 75 Mich. App. 391, 404 (1977). In accordance with its analysis, the Court refused to vacate the 

arbitrator’s award. 

To date, no reported or unreported decision in Michigan 

has vacated an arbitrator’s award on the basis of evident partiality, 

although one must presume that courts watch over the arbitration 

process diligently, to safeguard it from bias or a basic lack of fairness. 

The absence of any such decision could be deemed recognition of 

the complications inherent in vacating awards for evident partiality. 

For instance, if courts did not demand evidence of direct and certain 

bias affecting the award, then courts would of necessity be faced with 

analyzing the degree and influence of alleged arbitrator bias behind 

every individual ruling. Additionally, courts seem to value upholding 

the integrity of the arbitration process as a whole. As such, courts 

likely will continue to protect individual arbitrators from claims of 

evident partiality in all but the most egregious, direct instances. 

In addition to the complications inherent in establishing evident 

partiality, the case law also evidences the courts’ concern with possible 

“beneficial bias” associated with an arbitrator. Beneficial bias refers to 

a party having actual or constructive knowledge of a past or current 

relationship between an involved party and an arbitrator. If the party 

chooses not to bring the relationship into issue during arbitration in 

hopes that the bias may in fact assist the party, then courts will later 

preclude the party from attempting to vacate an award based on that 

bias. According to the Court of Appeals, the failure to raise the issue 

in arbitration proceedings constitutes “waiver.” See Gordon Sel-Way, 

Inc. v. Spence Bros. Inc., 177 Mich. App. 116, 120-21 (1989). Waiver 

exists in instances “when there is existence of knowledge, actual or 

constructive, in the complaining party of the tainted relationship.” Id. 

Courts use the concept of waiver to ensure that no party can 

keep silent on a known bias, and attempt to benefit from that bias. 

A party may not sit back and hope that a relationship they choose 

not to disclose benefits them when the arbitration award is issued, 

only to later try to vacate the award because the relationship they 

hoped would benefit them allegedly benefited the other side. Such 

undisclosed relationships need not be direct. In one case, the Court 

of Appeals held that knowledge of a corporation’s agents could be 

imputed to the corporation itself and the corporation’s failure to raise 

the issue during arbitration constituted waiver. Gordon Sel-Way, Inc., 

177 Mich. App. at 124. Although no court would want to condone 

evident partiality, courts have held that in arbitration proceedings, it is even worse for a party to know of an arbitrator’s partiality and fail to raise it. 

In sum, although Michigan Court Rule 3.602 identifies evident 

partiality as a basis to vacate an arbitrator’s award, judicial application of the Rule indicates that the movant must show certain and direct bias, actually affecting the award issued, and the movant must not have sat on knowledge of the bias, hoping if undisclosed, the bias 

would work in his or her favor. 
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